









y, WEST 80-313-D, WEST 80-367-D; (Judge Morris, May 27, 1981). 

ary of Labor v. American Materials Corporation, LAKE 79-9-M; (Judg 
June 12, 1981). 

ary of Labor v. Mettiki Coal Corporation, YORK 80-140; (Judge Cook 
Dcutory Review of 7/2/8L Order). 


was Denied in the following cases during the month of July : 

ary of Labor v. Union Carbide Corporation, WEST 80-401-M; (Judge 
June 10, 1981). 

ary of Labor v. Bradford Coal Company, Inc., Fuel. Fabricators, Inc 
3-267; (Judge Kennedy, June 18, 1981). 



iALQUIST STONE COMPANY, INC. 


DECISION 


This case arises under the Federal Mine Safety and Health Act of 
.977 , 30 U.S.C. §801 et seg.. (Supp. Ill 1979), and raises the same legal 
[uestions that were before us in Wau kesha L ime and Stone Company, Tnc . , 
locket No. 79-66-PM (July 6, 1981 )Our decision in Waukesha resolves 
;Uis question in the Secretary's favor. Accordingly, we affirm the 
iUtlge’s finding of a violation and his assessment of a $700 penalty. ,1/ 



l-Va n’k 'IVyas t ra b, 7 Cdinmi s s ione r 

> Tpv 


A. E. Lawson, Qonunissioner 


\o\l ),<U n j,\ \>SM 

Marian Pearlmnn Meuse, Commissioner 
\ 7 


1/ We reject Halquist’s assertion that it did not prevent the 
inspector from continuing his inspection. Substantial evidence 
supports the judge's contrary finding. 
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ADMINISTRATION (MSHA) 


v. 


WAUKESHA UME AND STONE COMPANY, 
INC. 


Docket No. VINC 79-66-PM 


DECISION 


This case involves questions concerning nonconsensual inspections 
without a search warrant under section 103(a) of the Federal Mine 
Safety and Health Act of 1977, 30 U.S.C. §801 et se&. (Supp. HI 1979). 
The facts are undisputed. On July .1.0, 1978, Mine Safety and Health 
Administration (MSHA) Inspector Brey tried to make a routine inspection 
of the Waukesha Lime and Stone Company, Inc., a limestone quarry. The 
visit in question followed an April inspection during which Brey had 
issued citations for 25 alleged safety violations. Before the inspector 
finished his previous inspection, the operator abated 21 of those vio¬ 
lations. Four, however, remained unabated as of tlie July 10 attempted 
inspection. On that date, the operator's president, Douglas Dewey, told 
Brey that he would no longer be allowed to inspect the premises without 
a search warrant. Brey then issued a citation alleging a violation of 
section 103(a) for the refusal to permit the inspection. 1J 

Thereafter, the Secretary filed a petition for assessment of a 
civil penalty. Waukesha contested the alleged violation of section 
103(a), and the matter was set for hearing. 2/ It was undisputed that 


1_/ Section 103(a) provides in pertinent part: 

Authorized representatives of the Secretary ... shall make 
frequent inspections and investigations in coal or other mines ... 
In carrying out the requirements of this subsection, no advance 
notice of an inspection shall be provided ... [and the authorized 
representative] shall have a right of entry to, upon, or through 
any ... mine. 

2/ Before the hearing, the Secretary filed a separate action in federa 
district court pursuant to section 108(a)(1) of the Mine Act, seeking 
injunctive relief and requiring Waukesha to permit entry to MSHA inspec¬ 
tors. Section 108(a)(1) provides: 

The Secretary may institute a civil action for relief, includi 
a permanent or temporary injunction, restraining order, or any 
other appropriate order in the district court of the United States 
for the district in which a coal or other mine is located or in 
which the operator of such mine has his principal office, whenever 
such operator or his agent 




company makes the same arguments before us. 


After oral argument and while the case was pending for decision, 
die federal district court in the section 108(a)(1) action (see note 2, 
supra ) dismissed the Secretary's complaint for injunctive relief, 
holding that to the extent the Act permitted nonconsensual warrantless 
inspections, :Lt violated die Fourth Amendment. Marshall v. Dewe y, 493 
F. Supp. 963 (D. Wis. 1980). The Secretary then filed a direct appeal 
with the Supreme Court, which noted probable jurisdiction, suh . nom ., 

Donova n v. Dewey, 49 U.S.L.W. 3531 (U.S. January 26, 1981), _ U.S. 

_ (1981). We stayed further action in this case pending the Supreme 

Court's decision. (Order of March i6, 1981). 

On June 17, 1981, the Supreme Court decided the Waukesha case 
before it. Donovan v. Dewey , 49 U.S.L.W. 4748 (U.S. June 17, 1981.) (Nc 

80-901),_U.S. _ (L981). The Court held that the Mine Act 

provides for nonconsensual warrantless Inspections and that such 
inspections do not violate the Fourtli Amendment. Resolution of those 
issues leaves before us the question of whether the refusal to permit ?: 
inspection is a violation of the Act for which a penalty must be 
imposed. 3/ We hold that it Is and thus affirm the judge's decision. 


fn. 2/ coat'd 

(A) violates or fails or refuses to comply with any 
order or decision Issued under this Act, 

(B) interferes with, hinders, or delays the Secretary or 
his authorized representative, or the Secretary of Health, 
Education, and Welfare or his authorized representative, in 
carrying out the provisions of this Act, 

(C) refuses to admit such representatives to the coal o* 
other mine, 

(D) refuses to permit the inspection of the coal or othc 
mine, or the investigation of an accident or occupational 
disease occurring in, or connected with, such mine.... 

3/ We reject Waukesha's contention that its stone quarry is not a 
"mine" subject to the Act. The definition of "mine" in section 3(h) of 
the 1977 Mine Act is virtually identical, in pertinent part, with 
section 2(b) of the Federal Metal and Nan-Metallic Mine Safety Act of 
1966. The legislative history of the 1966 Metal Act clearly indicated 
that stone quarries were mines. S. Rep. 1296, 89th Cong., 2nd Sess. 
(1966), reprinted in 1966 U.S. Code Cong, and Adm. News at 2851. The 
legislative history of the 1977 Mine Act establishes that Congress 
intended a very broad interpretation of "mine." 


not (in 


Waukesha contends, however, that refusal ol entry one:, 
tute a violation of a provision of the Act, because although seel, it 
103(a) authorizes certain inspections, it does not. require an opoi. 
to "perform any act or refrain from performing any act. 1 M aluo 
asserts that, in any event, the Secretary’s exclusive remedy under 
circumstances is an injunction under section [08(a)(1), not a civil 
penalty under section 110. Wc are not persuaded by Waukesha'r; argi 


First, notwithstanding the absence of express statutory l.mgu. 
it is illogical to assume that Congress intended to mandate inspect 
and a right of entry for the Secretary's authorized rcprosouiul ivc 
pursuant to section 103(a), without also viewing the operator's (ha 
of entry as a dereliction of its duty under the Act. Seel Ion l!()(. 
the Act, mandates assessment of a rivi] penalty where an operator \ 
lates a mandatory health or safety standard "or ... any other prov 
of this Act." Therefore, on its face, section 1.10(a) requires llie 
imposition of a penalty for the violation here of section 103(a), ; 
"provision of the Act." Any other interpretation would result In « 
treating denial of-entry violations differently than all other vlo 
tions which subject the operator to penalties under sect. Ion 110(a). 
Second, we reject the contention that a section 108(a)(1) Injunct (< 
the Secretary's sole remedy if an operator denies entry to his .nil 1 
representative. Rather, dual remedies exist: an admin 1st rat ivo n 
under sections 104 and 11.0(a), and a civil Injunct. Ivo remedy under 
section 108(a)(1). We believe that if Congress had 1ntemled Injunct 
relief to be the exclusive remedy, it would have stated so um mju i v< 
We conclude, therefore, that refusal to permit an inspection viol.it 
the Act and requires the imposition of a penalty under sect ion ll(H 


fn. 3/ cont'd 

S. Rep. 95-181 , 95th Cong., 1st Scss., 14 (1977), reprinted in Sub¬ 
committee on Labor, Committee on Unman Resources, U.8. Senate, 95ti 
Cong., 2d Sess. Legislati ve History of the Federal Mine Safeiv :,.,d 
^IjiLto.of 1977 (1978) at 602. We dTnot haTuivcT^H i^igress' 
could possibly have intended to restrict coverage under the 1977 M 
Act to less than that covered by the L96’6 Metal Act and 1969 Coal i 
Quite the contrary. 


Ui.clM'f'cl V. Uat’l- ey, Clurirm; 



A.K. Lawson, Contmi.ssioncr 


■ U , 


Marian I’ca r 1 man Noann, C.oiuti 
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ADMINISTRATION (MSIIA) 


ii behalf of: 
BOBBY GOOSI.IN 


Docket No. KENT 80-L45-D 


BNTUCKY CARBON CORPORATION 


DECIS ION 

TUIh case involves the temporary reinstatement of a discharged 

iner under section 105(c)(2) of the 1977 Mine Act, 50 U.S.C. 5815(c)(2) 

5upp. Ill 1979). 1_/ The broad legal question presented here is whether 

f Suction 105(c)(2) provides: 

Any miner or applicant for employment or representative of 
miners who believes that lie lias been discharged, Interfered with, 
or otherwise discriminated against by any person in violation of 
this subsection may, within 60 days after such violation occurs, 
flic a complaint with the Secretary alleging such discrimination. 
Upon receipt of such complaint, the Secretary shall forward a copy 
ol: the complaint to the respondent and shall cause such investi¬ 
gation to be made as lie deems appropriate. Sucli investigation 
shall commence within 15 days of the Secretary’s receipt of the 
complaint, and if the Secretary finds that such complaint was not 
frivolously broug ht , the Commission, on an expedited basis upon 
application of the Secretary, shall order the Immediate reinstate¬ 
ment of the miner pending final order on the complaint . If upon 
such investigation, the Secretary determines that.the provisions of 
this subsection have been violated, he shall immediately file a 
complaint with the Commission, with service upon the alleged 
violator and the miner, applicant for employment, or representative 
of miners alleging such discrimination or interference and propose 
an order granting appropriate relief. The Commission shall afford 
an opportunity for a hearing (in accordance with section 554 of 
title 5, United States Code, but without regard to subsection 
(a)(3) of such section) and thereafter shall issue an order, based 
upon findings of fact, affirming, modifying, or vacating the 
Secretary's proposed order, or directing other appropriate relief. 
Such order shall become final 30 days after its issuance. The 
Commission shall have authority in such proceedings to require a 
person committing a violation of this subsection to take such 
affirmative action to abate the violation as the Commission deems 
appropriate, including, but not limited to, the rehiring or rein- 




arbitrarily or capriciously made, an order ol temporal y > * * i n:. i . i r * • 
ment shall be immediately issued, 'hie order shall ho ‘‘Meet ' vr 
upon issuance. if the person against whom roliol is sought 
requests a hearing on the order, a Judge shall, within '> days .ill is 
the request is filed, hold a hearing to determine wins her the 
Secretary’s finding was arbitrarily or capririons I y made. llu‘ 

Judge may then dissolve, modify or continue the order. 

• 

For the reasons that appear below, we hold that Rule insular a-, 

it establishes an "arbitrary or capricious" standard ol review ai tin- 
temporary reinstatement hearing, dues noL satisfy the minimum requite-- 
merits of the Constitution's Fifth Amendment due process clause. 

The facts of the case are as follows. Bobby Coosliu was employi-d 
as a miner by Kentucky Carbon Corporation. On Oeinhet 7, Id/'), Kent nek' 
Carbon suspended GoosL.in, with intent to discharge, allegedly I 01 
causing an unauthorized work stoppage at the mine. 3/ Hr was d I srhurgei 
soon thereafter. Following his discharge, Goosl.in filed a J I sr r i in i na i I' 
complaint with the Mine Safety and Health Admlnisirat lon (UCHA). On 
January 18, 1980, after MS1IA had conducted an initial i lives t I g.u i mi i»i 
Gooslin's complaint, the Secretary filed an application lor ii-mpoiaiy 
reinstatement with the Commission. In the application, the Secretary 
stated that MSHA’s preliminary invest Lgni: Ion Into the merits ol the 
discharged miner’s complaint disclosed, among other thing,:;, I he lolluwh 

6. On Saturday morning, .September 29, 1979, several 
miners returning from work informed ... Coosliu thai ... tho 
roof, in several specific areas of the mine, Including the 
main line, was in a dangerous condition, that they were 
fearful of working under the roof in Ha; existing eoiulit hm, 
and chat they wanted a safety .Inspect: I on to |>e made belurr 
their scheduled return to work on Sunday evening,, third shift 
September 30, 1979. 


2/ In a letter to Coosliu, dated October 2, 1979, Kent ucky Carbon 
stated: 

The Company has concluded that your actions on gupt outlier (0, 
1979 were the ef ficient cause of an unaulhorized work stoppage 
and clearly establish you as a primary conLr thui or In tin* 
instigation of a work stoppage in violat ion of t he Agreement. 

For this offense, you are hereby suspended wILli Intent, in 
discharge effective immediately. 


(Res. Fxh. R-3). 


inspection, ... Cooslin sought assistance from the UMWA 
District 30 Safety Inspector, James Boyd. Mr. Boyd ... agreed 
to meet... Cooslin at the mine prior to the commencement of 
the third shift that evening, Sunday, September 30, 1979. 

9. ... Cooslin called [Kentucky Carbon's I Superintendent 
William Meade, and informed Mr. Meade that lie had requested an 
MS11A Inspection and that lie wished to make a safety inspection 
at the ... mine later that evening prior to the commencement 
of the third shift. Mr. Meade initially agreed, then called 
... Cooslin back and advised that the inspection would not be 
poemit ted. 

10. Notwithstanding Mr. Meade's refusal to inspect, ... 

Cooslin proceeded to the mine to keep the previously scheduled 
meeting with Mr. Boyd. Upon Mr. Cooslin's arrival at the 
mine, [Kentucky Carbon's] Mine Foreman James Christian in¬ 
formed Mr. Cooslin that an inspection of the mine would not bo 
permitted at that time. 

11. Thereafter, ... Cooslin advised the miners, who had begun 
to assemble on the mine property in preparation for the 
commencement of the shift, that a safety inspection had been 
refused.... Cooslin left the mine property at approximately 
11:1.3 p.in. September 30, 1979. 

12. Thereafter, approximately 1 hour later, the miners 
decided to not work. 

13. Cooslin asserts that he at no time, encouraged, suggested, 
or in any way caused the resulting work stoppage that occurred 
... on October 1, 1979. 

14. On October 2, 1979, [Kentucky Carbon] discharged ... 

Gooslin. 


15. ... Cooslin asserts that he was lawfully discharging his 

duty as President of the local, as safety committeeman, 
and as a miner in seeking to inspect the mine and the claimed 
dangerous roof conditions. 

i the basis of MSUA's preliminary investigation, the Secretary concluded 
mt Cooslin’s complaint was "not frivolously brought". Cf. Rule 44(a). 
:cording.ly, the Secretary requested that the Commission order Kentucky 
irbon to temporarily reinstate the discharged miner. 


therefore, his complaint to the Secretary was frivolously orougnt. 
Chief Judge, however, refused to receive testimony on that issue, 
stating: 

1 think you are getting into the merits of the dis¬ 
charge which are not before me. Was or was not Mr. Gooslin 
discharged in violation of section 105(c) of the Act is not 
an issue before me in this hearing. No complaint has been 
filed. The issue of whether the complaint was frivolously 
brought is an issue peculiarly before the Secretary. 

The Commission’s role in this proceeding is totally to 
determine whether the Secretary’s finding was arbitrary and 
capricious, a very limited role. T am not prepared to hear 
evidence on the question either of whether Mr. Gooslin 
was discharged in violation of section 105(c) or whether the 
complaint Mr. Gooslin made to the Secretary was or was not 
frivolous. 

My issue is a very limited one as I set out in the Motif 
of Hearing, namely was the Secretary’s finding arbitrarily o: 
capriciously made? ... The Commission's rules provide for tl 
kind of hearing on an expedited basis, but the issue is a ve: 
limited one. 

(Tr. 56-57). 

On January 31, 1980, the Chief Judge issued an order affirmii 
earlier order of temporary reinstatement on the ground that Kentiii 
Carbon had failed to establish that the Secretary acted ’’arbitrar 
capriciously" in determining that Gooslin's complaint yas not fri’ 
brought. From the January 31st order of temporary reinstatement, 1 


2/ Rule 44(a) requires that the Secretary's application for tempi 
reinstatement contain a finding that the miner's complaint was "ni 
frivolously brought". 

~J kule 44(a) states that "[i]f the person against whom relief i. 
sought requests a hearing on the order, a Judge shall, within 5 d, 
after the request is filed, hold a hearing to determine whether t 
Secretary’s finding was arbitrarily or capriciously made." 


that rule convinces vis that Lhe "arbitrary or capricious" standard, as 
it relates to the temporary reinstatement hearing, does not comport with 
the minimum requirements of the due process clause. 

The due process clause contemplates more than is currently provided 
the operator by Rule 44(a). Due process contemplates fundamental fair¬ 
ness. 2J As the Supreme Court stated in Boddie v. Connectient , 401 U.S. 
371 (1971): 

What live Constitution does require is 'an op portu n ity ... 
granted at a meaningful time and in a meaningful 
manner,' ... 'for [a] hearing appropriate to the nature of 
the case,' ... [401 U.S. at 378; Court's emphasis; citations 
omlt ted. ] 

See also, o.g., Annstrong v. Many.o, 380 U.S. 543, 552 (1965); Go ldberg 
v. Kel ly, 397 U.S. 254, 267 (1970)’. 


_5/ in our direction for review, we stated that the reinstatement order 
was to remain in effect pending our decision. We also stated that we 
were not suspending proceedings on the discrimination complaLnt that the 
Secretary had filed on behalf of CooslLn. In that complaint, filed with 
the Commission on February 8, 1980, the Secretary alleged that Kentucky 
Carbon had discharged Cooslin in violation of section 105(c)(1) of the 
Mine Act. Section 105(c)(1) in part provides that "[n]o person shall 
discharge or in any manner discriminate against or cause to be discharged 
or cause discrimination against or otherwise interfere'.with the exercise 
of the statutory rights of any miner...." The Secretary's discrimination 
complaint was based upon the same set of facts that prompted the Secretat 
to seek the interim remedy of temporary reinstatement in this case. 

6/ Kentucky Carbon's petition Cor review also raises issues involving 
the contents of the Secretary's application for temporary reinstatement 
and the informant's privilege contained in Commission Rule 59. However, 
because of our disposition of this case, we need not address those 
issues here. 

7/ In Joint Anti-Fascist Refugee Committee v. McCrath , 341 U.S. 123 
(1951), Justice Frankfurter, in a concurring opinion, described due 
process as: 

Representing a profound attitude of fairness between man and 
man, and more particularly between the individual and governmer 
'due process' is compounded of history, reason, the past 
course of decisions, and stout confidence in the strength of 
the democratic faith which we profess. Due process is not a 
mechanical instrument. It is not a yardstick. It is a process 
It is a delicate process of adiustment inescapably involving 


quent events, however, render it umux-i^^u y .... 

further proceedings on the temporary reinstatement. appI leal I on. On 
March 18, 1981, a Commission judge decided the* merits of I lie .‘irrrei.uv 
discrimination complaint (see n. 5) in lavnr ol Cooslin and oidcicd 
Kentucky Carbon to reinstate him permanenUy I o h l >; former position wi 
full seniority rights. 8 J Kentucky Carbon did not seek review ol ili.il 
decision. Thus, there is no continued need lor the interim rrliel ol 
temporary reinstatement. 9/ 

Accordingly, the January 31, L980 order ol temporary re Insla l tsum 
is vacated. 




Marian I’earlman Nease, Conunl ss I oner 


8_/ The judge's decision .is reported at 3 KMSHRt: 640 (IhHI). 

9/ Because there is no need to remand, wu do not , in this decision, 
delineate what procedures are required to snLlsfy due process. Itath.-r 
we believe that rule-making, presently underway, Is the better vehicle 

for restructuring the scope of the RttJ c 44(a) temporary re I nsi al etnenl 
hearing. 
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SALT LAKE COUNTY ROAD DUl'AKTNHNT 


DECISION 


This esse involves a civil penally I"'"",•dim: nn.l.-^ 
of die Federal Mine Safety ami Health Ael m //. • ’ 

seq. (Sapp. Ill 1979). The l.stale la vhelln-v a l"»P"'.al I. 

ihould be dismissed because of Its lair I Him; and.'.- 

For the reasons below, we conclude that d I am i',;.a I !■■ ■ 

this case. 


5 l ,'U 

1 

■ i .<ii 1 
I .nil ■ 


I l 


On March 27, 1979, Salt Lake Cmmlv Hoad t ’• 1 

violation of 30 CFR §56.)4-l. \J Tin- D.m-ivi ai v p> "P'* .v i 


. . 11 
i\ 11 


.a 

i . 


the penalty proposal. Under Coiinnliiu Inn Rule .’/, Mi 


sion, such a motion should have been Hied on or 
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l»l 1' i l p« 

• 1 


and a high volume of cases caused I lie delay In 111 Ing. «/ 


1/ 56.14-1. Mandatory . Guam; sproekem; ehalie.; dilv, In-id, i 

and takeup pulleys; flywheels; couplings; nhati-i; sawM .t.l; i.m i 
and similar exposed moving machine pari n which «uv he . »iu ,i. i M 
persons, shall be guarded. 

2/ Rule 27, 29 CFR §2700.27, states In perl Ineni part : 

(a) When to file . Within 45 dnyn »j icr.-lpi *.t .» M; . 1 - 
notice of contest of a notification oi proponed . .. mi 

penalty, the Secretary shall fiLe a propou.il Jm a p. nali v *..•! 
Commission, 


3/ Rule 9, 29 CFR §2700.9, states: 

Extension of Time . The time Tor 11 ling m -.n-Mue ,la¬ 
ment may be extended for good euune uhown. A nu|u«-,i i.n , 
extension of time shall be Fll«d !, days ho) on- 11 „- s 

the time allowed for the fill,,,. „r nevvtui; „1 , 1,.- ,1,., ,m . 

O The proposal for penalty In this can |., „ tWll 


consisting mainly of five short paragraphs. 


• - 1 »* •' 


summary decision. Tr. 3-5. On November 23, 1980, the administrative 
iaw judge issued a decision in which he accepted the Secretary's late 
filing, found a violation, and assessed a $60 penalty. 2 I’MSilRC 
3409. 3/ 

Under section 105(a), an operator has 30 days from the receipt o: 
the initial notification of a proposed penalty assessment in which to 
notify the Secretary ihat he plans to contest the assessment. Sectioi 
105(d) requires that if a timely notice of contest is filed, "the 
Secretary shall immediat ely advise the Commission of such notlficacioi 
and the Commission shall afford an opportunity for a hearing...." 
(Emphasis added.) In turn, Commission Rule 27 provides that "(wjithii 
45 days of receipt of a timely notice of contest ..., the Secretary 
shall file a proposal for a penalty with the Commission." In essence. 
Rule 27 implements the meaning of "immediately" in section 105(d). 

We think that it is clear from the text of section 105(d) that tl 
purpose of that section is to provide for prompt and efficient enforc< 
meat. The requirement of prompt penalty proposai puts teeth into die 
Mine. Act's penalty structure. The section incidentally promotes "fa: 
play" by protecting operators from stale claims. This focus on cffcci 
enforcement rather than on creating a period of limitations is refl.ee 
in relevant legislative history cited by the judge. Although that 
passage in the report of live Senate committee that largeLy drafted tin 
Mine Act deals with the initial notification of an operator of a pro¬ 
posed penalty assessment, it bespeaks the overriding concern with 
enforcement: 


To promote fairness to operators and miners and encourage 
Improved mine safety and health generally, such penalty proposal: 
must be forwarded to the operator and miner representative 
promptly. The Committee notes, however, that there may he circum¬ 
stances, although rare, when prompt proposal of a penalty may no 
be possible, and the Committee does not expect that the failure 
propose a penalty with promptness shall vitiate any proposed 
penalty proceeding. [6/] 


5/ Our grant of Salt Lake's petition for discretionary review limit 
review to the issue of whether the penalty proposal should be dismiss 
due to its late filing. There were two additional issues, originally 
raised in Sait Lake's summary decision motion, concerning which we di 
not grant review: 1) whether the pit in question is under the jurisd 
tion of the Mine Act; and 2) whether the inspection was conducted 
lawfully because the inspector did not have, a warrant. 


In view of Che foregoing, what consequences snouiu ensue u me 
Secretary does not comply with Rule 27? Since the purpose of Rule 27 i > 
to effectuate the Act's substantive penalty scheme, not to create a 
"statute" of limitations, as Salt Lake contends, wc cannot view the ten 
"immediately" in section 105(d), or the time limit set in Rule 27, as 
procedural "strait jackets." Situations will inevitably arise where 
strict compliance by the Secretary does not prove possible. Nonsuiting 
the Secretary in such situations presents quite a different situation 
from defaulting the tardy private litigant. The drastic course oi 
dismissing a penalty proposal would short circuit the penalty assessmen 
process and, hence, a major aspect of the Mine Act's enforcement scheme 

We do not mean to intimate that insuring procedural fairness is no 
an important concern under the Mine Act. However, effectuation of the 
Mine Act's substantive scheme, in furtherance of the public interest, l 
more crucial. Accordingly, considerations of procedural fairness to 
operators must be balanced against the severe Impact of dismissal of th 
penalty proposed upon the substantive scheme of the statute and, hence, 
the public interest itself. See , c.g. , Alu mbaug h Coal Corp. v. NLRJA* 
635 F.2d 1380, 1384 (8th Cir. 1980). In order to help strike a proper 
balance and to insure that the Secretary docs not ignore section L05(d) 
injunction to act "immediately," we hold that if the Secretary does 
seek permission to file late, he must predicate his request upon 
adequate cause. C_f. Valley Camp Coal C o., L FMSliRC 791, 792 (1979) 
(excusing the Late filing of an operator's answer for "adequate cause") 
Such a requirement will guard against cases of abuse and also comports 
with analogous leeway extended to private litigants before the Commissi 
Valley Camp Co al Co ., s upra . Nevertheless, cases may arise 1 when 1 pro¬ 
cedural justice dictates dismissal. While the requiremenl: of showing 
adequate cause for a filing delay may guard against administrative 
abuse, a stale penalty proposal may substantially hinder the preparatic 
and presentation of an operator's case. Therefore,■we also hold that a 
operator may object to a late penalty proposal on the grounds of 
prejudice. We note that in his brief filed herein, the Secretary agree 
with this general proposition. Br. 3-4. Allowing such an objection 
comports with the basic principle of administrative law that suhstantiv 
agency proceedings, and effectuation of a statute's purpose, are not to 
be overturned because of a procedural error, absent a showing of projml 
See Alumbaugh Coal Corp . v. NLRB , 635 F.2d at 1383-1384 (and cases 
cited); Jen se n Construction Co . v. QSIIRC , 597 F.2d 246, 247-248 (jOth 
Cir. 1979); T odd Shipyard Corp . v. S ecretary of Labor , 566 F.2d 1327, 
1329-1330 (9th Cir. 1977); Ralph Foster & Sons , 3 FMSliRC 1181 (1981). 7 


]_l Salt Lake's objection (Br. 3) that we are not free to read :\ 
prejudice requirement into Rule 27 beca se t ip Rule is «i r»«r m nr,'- 


ill in j; ci .simple, two-page p.loadjng two months late. As Salt Lake poi.n 
out, almost any law office in the country can claim the same "cause" a. 
an excuse to evade every time limit in the various rul.es of civil pro¬ 
cedure. However, the Secretary is engaged in voluminous national 
ILtigation and mistakes can happen. We believe that the Secretary 
minimally satisfied the adequate cause standard Ln this case. This is 
not to say that we will tolerate a practice of filing relatively uncom¬ 
plicated pleadings late. Therefore, we cannot too strongly urge the 
Secretary to comply with Commission Rule 27, to the end that the enfon 
goals embodied in section 105(d) be realized. Sec Arch Mineral Corp., 
rMStiUC 277 (1980). 8/ 

Furthermore, we agree with the judge (2 FMSHUC 3412) that SaJ.t Lnl 
lias shown no prejudice. Indeed, in its brief filed herein, Salt Lake 
makes no effort to demonstrate prejudice. Salt Lake certainly had 
notice of the citation and had filed its notice of contest. Salt Lake 
merely seizes upon a procedural irregularity to justify the drastic 
remedy of dismissal. 


fn. 7 continued 

demonstrate, agencies have discretion to interpret their procedural 
rules .in light of well-established principles of administrative law, 
which, in effect, are read in pari , ma teri a with the rules. Salt Lake's 
attempt to treat Rule 27 as a statute of limitations or "statute of 
creation" (hr. 5-7) is aiso misplaced. As we have concluded, section 
J.05(d) is not a statute of limitations and, therefore, the implementing 
45-day time-limit in Rule 27 is not an administrative "statute" of 
limitations either* rather it is a procedural rule designed to give 
specific and concrete form to section 105(d)'s injunction for "immediat 
action i.n order to effectuate the Mine Act's penalty system. For this 
reason, the numerous statute of limitations cases cited by Salt Lake ai 
inapposite. These cases involved genuine statutes of limitations 
enacted by Congress expressly to protect parties from defending against 
stale claims. 

8/ Complicating this case is the fact that the Secretary did not 
request an extension of time under Rule 9. Instead, the Secretary usee 
an instnnter motion, as the period for filing a request for an extensic 
of time had lapsed. The use of an instantcr motion could become temptc 
tion to abuse and, absent extraordinary circumstances, the Secretary 1< 
also admonished to proceed by timely extension motion when extra time : 
legitimately needed. 
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Ksq., Jones & Laughlin Steel Corporation; U. Henry Moore 
Esq., and Thomas C. Reed, Rose, Schmidt, Dixon, llasley, 
Whyte and Hardesty, Pittsburgh, Pennsylvania on the Uriel 
for Contestant. 

Lawrence W. Moon, Jr., Esq., Office of the Solicitor, U.I 
Department of Labor, Arlington, Virginia; Thomas A. Masc< 
Ksq., Office of the Solicitor, U.S. Department of Labor, 
Arlington, Virginia on the briefs for Respondent. 

Kurt Kobelt, Ksq., United Mine Workers of America, Washii 
1).C. on the brief for Intervenor. 

before: Judge James A. Laurensou 

This proceeding was filed by Jones & Laughlin Steel Corporation 
(hereinafter "J & L") pursuant to section 105(d) of the Federal Mine Saj 
and Health Act of 1977, 30 U.S.C. § 815(d) (hereinafter "the Act") to c< 
the validity of a citation and order issued by the Secretary of Labor, J 
Safety and Health Administration (hereinafter "MS11A"). Citation No. 10^ 
issued on February 17, 1981, pursuant to section 104(d)(1) of the Act, 
alleged a violation of the mandatory safety standard at 30 C.F.R. § 75.'. 
Order No. 1040866, issued on February 19, 198.1, alleged a violation of ! 
same standard and was issued pursuant to section 104(d)(1) of the Act. 
violation charged in both documents was the failure of J & L to conduct 
preshift examination of coal-carrying conveyor belts. 



C) L AlllC t I. L< 


On May 5, lyul, the united Mine worKers ol aihuii.c<i i >• i t * . 
moved for leave to intervene in this proceeding. The motion was gram 
the IjMWA filed a brief. .1 & L and MS HA also filed briefs. 


ISSUE 


Whether J & L violated the Act or regulations as charged by MSIIA, 

A PPLICABLE I.A W 

30 C.F.K. § 75.303 provides, in pertinent part, as follows: 

(a) Within 3 hours immediately preceding the beginning 
of any shift, and before any miner in such shift enters the 
active workings of a coal mine, certified persons designated 
by the operator of the mine shall examine such workings and 
any other underground area of the mine designated by the 
Secretary or his authorized representative. Each such 
examiner shall examine every working .section in such workings 
and shall make tests in each such working seel Lon for accum¬ 
ulations of methane with means approved by the Secretary for 
detecting methane, and shall make tests Cor oxyp.cn deficiency 
with a permissible flame safety lamp or oilier me.tits approved 
by the Secretary; examine seals and doors to determine whether 
they are functioning properly; examine mid test the roof, 
face, and rib conditions in such working, section; examine 
active roadways, travelways, and belt conveyors on which men 
are carried, approaches to abandoned areas, and accessible 
fa Lis in such section for hazards; test by means of an 
anemometer or other device approved by the Secretary to 
determine whether the air in each split is traveling in Its 
proper course and in normal volume and velocity; and examine 
for such other hazards and violations of the mandatory health 
or safety standards, ns an authorized representative of the 
Secretary may from time to time require. Belt conveyors on 
which coal is carried shall be examined after each coal- 
producing shift has begun. 

30 C.F.R. § 75.2(g) contains the following definition. 1 :: "(3) *Wt 
section' means all areas of the coal mine from the loading, point of tl 
section to and including the working faces. (4) 'Active working,s' me; 
any place in a coal mine where miners are normally required to work oi 
travel." 


J ♦ -I I. Ih engaged In mining nnd selling bituminous coal in the 
JnJtod States, and its mining operations affect interstate commerce* 

2* -I & I. is the owner and operator of the Vesta No. 5 Mine, MSIIA I] 
Mo. 3600962. 

3. The Vesta No. 5 Mine is subject to the Act, and the jurlsdicti or 
if the Mine Safety and Health Administration. 

‘'i. Operator's hxhiblt 0-1 is a copy of the map of the underground 
workings of the Vesta No. 3 Mine, and depicts the A, Ji nnd C conveyor bel 
flights of A A face, as that area of the mine existed on February 17, 1981 
ind the ] face A and B belt haulage flights as that area existed on 
■ebruary 19, 1981, anti Kxhibit 0-1. is admitted into evidence in this 
>rocoeding. 

5. Operator's Kxhibit 0-2 is a collective exhibit, comprised of cop 
>f portions of the fireboss book for the Vesta No. 5 Mine, in which eertl 
)ersons employed by J & L recorded reports of examinations for hazardous 
otul 1 Lions, Including those conducted pursuant to 30 C.F.U. section 75.30 
m February 17, 1981 and February 19, 1981, in the areas of the Vesta No. 
line referred to In Citation No. 1046974 and Order No. 1046866, and Kxhib 
)~2 is admitted into evidence In tills proceeding. 

6. J f. L made an examination of the nature specified in 30 C.F.U. 

i 75.303 of the area referred to In Citation No. 1046974 during the midui 
ill t T L (shift beg I. lining at 12:01 a.m.) on February 17, 1981, except that s 
.xamination was not made during the last three hours of the shift. 

7. J 6 L made an examination of the nature specified in 30 C.F.R. 

t 75.303 of the area referred to in Citation No. 1046974 on the daylight 
shift (shift beginning at 8:00 o'clock a.in.) on February 17, 1981, except 
hat no such examination was made within the three hours preceding the 
loginning of: the shift, or before men entered and began to work in the ati 
eferred to in the citation, on such shift. 

8. 3 & I, made an examination of the nature specified in 30 C.F.U. 
75.303 of the area referred to in Order No. 1046866, during the midnigh 

hift on February 19, 1981, except that such examination was not made dur. 
he last three hours of the shift. 

9. J & h made an examination of the nature specified in 30 C.l’.U. 
75.303 of the area referred to in Order No. 1046866 on the daylight shi. 

n February 19, 1981, except that no such examination was made within the 


11. J & L vias producing coal on mu smjil* mi wiuu. 
order were issued. 


12. At the time the citation was issued, the belt; conveyot 
to therein were in good condition, and no hazards were observed. 

13. At the time the order was issued, the belt conveyors i 
therein were in good condition, except tor two citations; that w<. 
by Inspector Calvert for alleged violations. 

14. There was no inspection of the entire mine between I'd 
1981 and February 19, 1981. 

15. MSHA’s Coal Mine Inspection Manual, March 1978, e.ont.a 
for inspection under 31) C.F.U. § 75.303, which provides: "The i 
of belt conveyors on which men are not transported shall bo ;;tn 
delay after each coal producing shift has begun." 

16. There exists in the Vesta No. 5 Mine approximately 1.8 
active conveyor belts. 

SUMMARY OF THE F.V1 PEN CE 

The facts underlying the contested citation and order are 
pute. On February 17, 1981, an MSI IA inspector issued Citation 
pursuant to section 104(d)(1) of the. Act. Thu citation alleged 
significant and substantial violation of 30 C.F.R. $ 7)..ill) bad 
that the alleged violation was caused by the unwarrantable (nil 
to comply with the mandatory standard. The condition or pract! 
described as follows: 

Evidence indicated that A, 8, and C conveyor hell I’M 
of 44 Face had not been proshift examined for the day shil 
An entry was not in the mine examiner’s report or at the d. 
board along the belt flights indicating that an examinat.io 1 
was made before workmen of the day shift entered the .area 
along each belt flight. 

On February 19, 1981, another MSIIA inspector Issued Order ■ 
No. 1046866, pursuant to section 104(d)(1) of the Act, for a un¬ 
observed in the 1 Face A and B belt haulage flights of Lite Vest, 
The order alleged that a significant arid substani la I violation < 
§ 75.303 had occurred and that the alleged violation was caused 
unwarrantable failure of the operator to comply with the mnuduli 
The condition or practice was described as follows: 


belt: haul age. 

The order referred to the citation as being the underlying initial 
action. 


The relevant facts leading to the citation and order are the name, 
both instances, the involved areas were coal-carrying conveyor belts wh 
were not used to transport miners. In both cases the conveyor belts ha 
examined by J & I, during the preceding shift but not within 3 hours of 
commencement of tHe shift on which the citation and order were issued, 
other words, .1 & L did not conduct a preshift examination of the coal¬ 
carrying conveyor belts. At the time the citation and order were issue 
miners were working along the conveyor belts. 

MSHA and the UMWA contend that the regulation in controversy requi 
J & L to conduct a preshift examination of the coal-carrying conveyor b 
& 1, asserts that the regulation does not require a preshift examinati 
the belts. 


At hearing, MSHA's policy concerning its interpretation of the reg 
tion leading to the controversy was stated by its employees: Eugene be 
Inspection Supervisor, and Alex O'Rourke, Supervisory Mining Engineer. 
Mr. beck stated, 

"fBjelt lines . . . where coal is being hauled, carried, no 
persons along that belt line, must be examined during, after 
the shift is started, and if there was men working or 
assigned to be working anyplace In them areas, along that 
belt line, it had to be pre-shifted within 3 hours preceding 
the beginning of the shift." (Tr. -40). 

Mr. O'Rourke stated that no preshift examination of conveyor belts was 
required under this regulation "where men were not required, were planm 
be working in that area during that shift." (Tr. 82). Mr. O'Rourke w< 
3ii to state that the requirements of the regulation concerning a preslii 
examination and an examination during the shift could be merged into a : 
examination following the initial preshift examination. (Tr. 83). MSH. 
witnesses conceded that the Coal Mine Inspection Manual (hereinafter "tl 
Manual ") states that the examination of conveyor belts on which men are 
transported shall be started without delay after each coal producing sh 
lias begun. The Manual says nothing about a preshift examination of sue' 
bel t s ♦ 


On February 1-4 , 1980, MSHA issued a citation to the same mine for 
same* violation. That citation alleged a failure to conduct a preshift 


NSHA suggested tnat .1 <v 1 . 1 1 lc a pculiuh i.u uuumy i.u- 
mandatory standard pursuant to suction 101 (u) of (lie Act. .1 t, I. 
to file such a petition because it believed that .snub I i I Ini’, w«m 
MSUA's interpretation of: the regulation. 

Inspection Supervisor Heck testified that, in his opinion, 
surrounding conveyor belts were at least twice as grunt at t.h>' ei 
shift as they were at the beginning of the shift. He idem Mied 
as accumulations of float coal, hot rollers, and roof problems. 
Mining Engineer O'Uourkc testified that; although he was I ami liar 
policy concerning the preshift examination requ I remcnt ol roai-r, 
veyor belts, he could not say what: the actual practice has been 
except that he had seen other citations in MSI IA District 2 i or t. 
lation alleged here. He could not ho specific as to the number 
citations. 

Stephen Hajdu, J £< L's assistant safety inspector for this 
fled that after the February 14, 1980 citation and be lore the ci 
tested here, it was J & L's practice to conduct a preshift oxnmt 
coal carrying conveyor belts "where you normally have men rogula 
in those areas, or lias to work normally in those areas." (Tr. 1 
unable to state whether the men working along, the conveyor belts 
February 19, 1981, were regularly assigned to that area. He con 
"anytime during any shift there is possibly a man or two somewho 
belt lines." (Tr. 95). 

Daniel Ashcraft, manager of mines for J & L, testified that 
No. 5 Mine is not under his jurisdiction, lie testified that in 
of coni mine employment he had never heard of a citation being l 
failure to conduct a preshift examination of coai-carry(tig conve 
He. admitted, however, that If he knew that miners were going to 
for a specific job along such belts, "that area was preshI It ed a 
(Tr. 116). 

George Pizoli, J & L's manager of mines, testified (hat 1 he 
Mine has been under his jurisdiction since October 1, 1980. |l,. 

that during the 6 years, prior to October 1, 1.980 as an employer 
coal mine operators, all coal-carrying conveyor hoJts had burn r 
during the shift and no citations had ever been issued. Alter M 
of the order herein, he increased the number of preshlll examine 
mine from 13 to 20 to achieve compliance. Additionally, lie dim 
employees to conduct a preshift examination of all 1.8 miles of .a 
conveyor belts at this mine because "it is reasonable to assume 1 
going to have to dispatch people to any portion of that belt Ilm 
time . . . ." (Tr. 130-31). 


J & L asserts that the language of 30 C.K.R. § 75.303 clearly does nc 
[uire holt conveyors, not used to transport miners, to he examined with, 
lours prior to the start of the shift. It further contends that the 
Lnciples of statutory construction and the legislative history of the A< 
:abl.ish that it was not the intent of Congress to require such belt con¬ 
dors to be examined prior to the commencement of the shift. 

At the hearing, MSUA's supervisors testified that the requirement: of 
2 .shift examination of coal-carrying conveyor belts applies only to such 
Its where men are required or assigned to work during that shift. Howe' 

IA argues that the coal-carrying conveyor belts herein are "active work¬ 

’s" of the mine and, lienee, must be examined within 3 hours preceding tl 
ginning of each shift. MS 11A further asserts that the additional provisi 
the regulation, requiring that such belts be examined after the shift 1 
pm, does not require more than one examination per shift because, aftei 

i initial preshift examination, the examination during the shift and the 

’shift exam for the next shift can be merged. MSIIA's brief sets forth i.t 
>l.tion as follows: 

It is completely within the Secretary's interpretation 
for J&l. to inspect, during the preshlft exam, only those areas 
of the conveyor belt entries where men are to work or travel, 
such as the areas of the belt drive units, leaving the remain¬ 
ing areas of the belt entries to be covered during the shift 
(Tr. .1.4 4-145) • In the alternative, as MSHA witnesses testi¬ 
fied, J&L can delay the required onshift exam until the end 
of a shift, accomplishing it within three hours of the suc¬ 
ceeding shift, and thereby qualify that one examination to 
satisfy both the proshift and onshift examination requirements 
of 30 CFR § 75.303. This example, of course, assumes that the 
"two for one" exam will be sufficiently broad and thorough. 

MSHA accepts such an examination and does not deem it to be 
violative of MSHA policy. 

IA Brief at 10-11. 

Tlie UMWA agrees with MSHA that coal-carrying conveyor belts are "acti 
Icings" of the mine and must be examined within 3 hours preceding the 
'inning of each shift. However, the UMWA contends that because all coal 
rying conveyor belts constitute "active workings" of the mine, all such 
.ts must be subjected to preshift examination whether or not men are 
ligned to work in the area. The UMWA also asserts that the regulation 
|uires two separate examinations applicable to each shift: A preshift 
imlnation and an examination during the shift. The UMWA contends that 
•s exnmi ations may not be merged into a single examination. 


the same as section 303(d)(1) of the Act. The principles <>l si.it.i 
struction apply. The cardinal principle of statutory construction 
by the U.S. Supreme Court as follows: "the meaning of a statute »» 
first instance, be sought In the language in which the Act. Is Ir.uu 
that Is plain, . . . the sole function of the courts, Is to cnluive 
ing to its terms." Camincttt v. Unite d States , 242 U.S. A70, 4H‘> 
The application of this principle to the regulation hen- must lie h 
an analysis of the first three sentences of the regulation. 

The first sentence of the regulation provides that the opera! 
perform a preshift examination of "the active working,s of a coal u 
the hearing, J & l, did not contend that the belts in question wen 
workings. However, in its brief it states: "It Is arguable that 
conveyors here are not part of the active workings." J A I. Uriel 

30 C.F.R. § 75.2(g)(4) and section 318(g)(4) of the Act provi 
follows: "'Active workings' means any place in a coal mine whore 

normally required to work or travel." The term, "active workings, 
broadly construed by the Interior Hoard of Mine Operation Appeal:: 
after "The Board") and the Federal Mine Safety and Health Review < 
(hereinafter "the Commission"), in Mid-Continent Coa l a nd Coke C< 
250 , 257 (1972) the Hoard held that even though only one miner wm 
to regularly inspect an entry containing a high-voltage cable, I:h. 
enough to constitute an "active viorking." In Kn I so r Stop 1 Carp. , 
510 CJ 974) the Board held that an air return which was inspected 
and rock dusted twice a week constituted an "active working," of il 

In Secretary of Labor v. Old Hen Coal Compan y, 3 1'MSlllU: bdH, f.U9 

Commission noted the two previously cited decisions of the Hoard . 
"the cited area was required to be inspected at; least unco a week 
traveled as an escape route, and was rock-dusted periodically. W. 

these uses meet the work and travel requirements of an .active worl 

the standard." Although all the above cases decided by the Hoard 
Commission involved 30 C.F.R. § 75.400, no reason exists for apph 
different definition of "active working" to 30 C.K.R § 75.301. K' 
concedes that the conveyor belts in question must he examLned dur 1 
shift and that, at the time of the issuance of the citation and oi 
were assigned to work in the areas of the conveyor bolts. 1 find 
conveyor belts in the cited arens constitute "active workings" of 
mine. Hence, the first sentence of the regulation appears to reqi 
they be examined "within 3 hours immediately preceding the beglnnl 
shift." 

Turning to the second sentence of the regulation, it speeMLi 
"examiner shall examine every working section . . . seals and ilooi 
the roof, face, and rib conditions In such working sections; exaini 



luun Ltit’ (ii'i Jinuon oi wonting section as that term is usea in liu: at 
enloneo ol : tlu' regulation. .1 & L assorts th.it "the areas oL : the active 
orki.ngs to bo examined prior to the shift: are only those areas of the wc 
action outlined in the second sentence of the regulation." J h !• Uriel 
1 though MSI 1A assorts that "statutes must he rend in such a way as to git 
.11 parts iwaninji," ami tliat tlu? first sentence is "inclusive and parainoi 
ml the sentences which follow [are] illustrative hut not exceptive," MSI 
rief at 1 l ) ami if), it. does not comment further on the second sentence of 
op,ill at i on. Tlu; UMWA commented on the construction of the second soniem 
f the rej>u fat. ion as follows; 

f T ] he reference to "working suction" in the second sentence 
should he construed .liberally, and harmoniously with the 
first sentence as a means of ensuing [sic] that the pre-shift 
examination requ i. cement is applied to work Imp, .sections, as 
well a;: to active roadways, trave I ways and belt conveyors on 
which men are carried, due to the particular severity of the 
ha/.ards associated with those arenas . . . [and] . . . the 
lirst. two sent.once;; define and elaborate the pre-shift 
exami mat I on .... 

MWA brief at 0 and 12. Upon eons I der! tip all. the arguments, miffi.ee i.t l 
ay that, the areas which are rcspiired to be examined within 2 hours helot 
ho beginning of any shift In tlu* second sent.once of the rep,ulatlon do m 
ncliule all "active work I tips" of the mint' which are included in Lite first 
etil once of the regu !.at lam. 

Follow!np, the first two sentences of the reputation, which denerl.be 
rear, of a coal mine required to he examined prior to the beginning of a 
liJft, the third sentence states, " belt conveyors on which coal is carri 
hall he examined nft-er each con J -p rodue i ng shift has begun." J & L argt 
hat, "the third sentence of the standard spedfleaiiy exempts such belt 
onveyors i rom examination prior to the shiit by authorising exanii.uation 
ceur during tlu: shift:." .1 6 L Brief at 10. MSIIA contends that the tbit 
entemu; Is not an exception to the first sentence but rather calls for c 
xami.nnlion during the shift which can he delayed "until the end of a shi 
ecompllulling it within 3 hours of the succeeding shift, and thereby qua I 
hnt one examination to satisfy both the proshift and onshift examinatioi 
C’(|u i renuut l:s of JO C.F.R. § 75.303." MSIIA Brief at Jl. fhus, MSIIA cone] 
hiit the third sentence requires an examination of coal-carrying conveyot 
oJ.ts after Lite hep,inning of the shift: In addition to the examination 
pacified In the first sentence. The IJMWA's position concerning the fir; 
enteneo is as follows: "The on-shift inspection of the coal carrying hi 
equl.rod by the third sentence of 30 C.F.R. 75.303 was not intended to bi 
restriction ort the general pre-shift inspection provisions established 

i. .. <: i „ .. .. . ~ t>. i- o v ’ • m.ii. t nl’ iTulo.l !■ r\ n »*omn t* <■. ml nu fi fl f P l‘ V hv 


heJts utter lug siuil tuis uuium, uul u liu.- * .-■ 

during the last 3 hours of tho shift, one such exam I no I I on will u 
requirements of the regulation; and (3) 1IMWA - all non 1 -on rry I uj', 
be examined before each shift and examined again allot' the start 
and such examinations may not he merged. 

The first sentence of the regulation, as del hied and inti-rpr 
Board and the Commission, purports to require a prrshilt oxamlual 
areas cited here. The second sentence purports t o sped Iy a more 
of the mine to be preshifted Including,, I n l v v a I la, working seel I 
conveyors on which men are carried. Obviously, all areas Ideal II 
second sentence are included within the definition of "nolive wnr 
the first sentence. MSIIA contends that the second and third soul 
"illustrative hut not exceptive." J (, 1, claims that the second a 
sentences create "an exception to the requirement ol cx.nninat Ion 
shift." .1 & L Brief at Jl. If the first sentence requires the p 
examination of all conveyor belts, what is the purpose of the see 
which requires preshift examination of onLy conveyor heils on whl 
carried? I find that the language used In the three sentences ol 
lation is not plain or unambiguous. Therefore, the legislative h 
the Act must be examined to determine the intent: of Congress In e 
law. 

Legislative History 


An examination of the legislative history leading t.o the on; 
the provision in controversy begins with the Federal Goal Mine S; 
of 1952, P.L. 532 , 82d. Cong. Ch. 877, 2d Soar,. (.1952) (hurulnall 
Coal Act"). The parties agree that the 1952 Coal Act did not re. 
preshift examination of any conveyor belts. 

In 1969, the Senate and House of Representatives passed diff 
concerning the duty to examine conveyor belts. The House Bill, I. 
section 303(d)(1), added the following: (1) a specif! e requlrcnie 
second sentence that required a preshift: examination of all hell 
on which men are carried; and (2) the third sentence which provLd 
veyors on which coal is carried shall be examined after each coal 
shift has begun. The House Report concerning this provision in 
Legislative History of the Federal Mine Health and Safety Act of 
Law 91-173 (August 1975) (hereinafter "Legislative History") at I 
The Senate Bill, S. 2917, added the phrase "and all holt conveyor 
second sentence which specified areas of a coal mine subject: to p 
examination. The Senate Report concerning tills change Is au foil 


all underground coal mines and except for four additional 
requirements. These are: (1) An anemometer or other 
acceptable device capable of measuring the velocity of an 
air current is required, (2) an examination of belt conveyors 
is required, (3) the preshift examination is to be made 
3 hours prior to a coal-producing shift instead of 4 hours, 
and (4) the inspector may require that the preshift examina¬ 
tion include examinations for hazards and standards violations 
not specified in the section. No miner may enter the under¬ 
ground portion of a mine until the preshift examination is 
completed, the examiner's report is transmitted to the surface 
and actually recorded, and until hazardous conditions or 
standards violations are corrected. 

The reason for these changes are: 

1. The preshift examiner cannot possibly determine the 
velocity of an air current without a device capable of 
measuring the velocity; 

2. Many mine fires occur along belt conveyors as a 
result of defective electric wiring, overheated bearings, and 
friction; therefore, an examination of the belt conveyors is 
necessary; and 

3. The hour for beginning of the preshift examination 
was changed to insure an examination as near as possible to 
the beginning of the shift. Changes occur so rapidly in the 
mines that it is imperative the examinations be made as near 
as possible to the time the workmen enter the mine. The 
3-hour time was recommended as far back as 1944; anc! 

4. A careful presliift examination may disclose hazards 
other than those caused by lack of proper ventilation and 
thereby prevent loss of life and injury. 

Legislative History at 183. 

In essence, the House-Senate Conference Committee adopted the Ilou 
version and the Conference Report states as follows: 

Subsection (d) sets forth requirements that the operator 
must follow for preshift examinations. These provisions are 
similar to the 1952 act provisions, except that they apply 
to all underground coal mines before all shifts, not just 
nrodu ti n shifts an x ent for eral adrilt 1 r miira— 


the underground portion or a mine until, tnc piusniiL exumui.i 
tion is completed, the examiner's report is transmitted to 
the surface and actually recorded, and until hazardous con- 
ditions or standards violations are corrected. 

Legislative History at 1610. (Emphasis supplied.) 

Curiously, the Housc-Sonate Conference Committee changed t:hu Inugu, 
the first sentence of this section. In both tlie? House and Senate vers!' 
that sentence provided that "hefore any workmen in such shift enter the 
underground areas of the mine, certified persons designated by the* open, 
of the mine shall examine a definite underground area of the mine ." 
(Emphasis supplied). The Conference Committee changed Lite term "undorg 
areas" and "definite underground area of the mine" to "active workings. 
Conference Committee Report is silent about tills change. 

The issue is whether Congress intended to include, coal.-carryi.ng co 
belts within the area designated for preshift examination. I. conclude 
it did not. The 1952 Coal Act did not require a preshift examination o 
conveyor belts. The Senate version of the 1969 Act clearly and speciii 
required preshift examination of all conveyor belts. T. find that t'ho li 
version required a preshift examination of conveyor belts on which men 
carried and an examination of coal carrying conveyors belts after the s 
began. I find that the House-Senate Conference Committee, by reject lug 
Senate version requiring a preshift examination of all conveyor belts, 
called a Congressional intent to limit the preshift examination ul r.ouve 

belts to those belts on which men arc carried. This principle of statu 

construction has been articulated as follows: 

That Congress adopted tlie House version of the bill, 
specifically rejecting the Senate's conflicting version, is 
of course an extremely significant factor in determining what 
was Congress' intention with respect to the matters in issue. 

See, e.g., First Nat M. Bank of Logan, Utah v. Walker Bank, 

385 U.S. 252, 258, 87 S.Ct. 492, 17 h.Kd.2d 343 (1966). 

Pan American World Airways, Tnc . v. C. A. B» , 380 1’ * 2d 770 , 781 (f>i:h 

1967), af f M sub nom , World Airways, Inc , v. Pan American Worl d Airways 
391. U.S. 461 (1968). Moreover, the position of MSHA and the UMWA In tli 
matter would require that the Commission find that Congress intended a 
that it expressly declined to enact. See Oulf Oil Corp. v. Copp Paving, 
419 U.S. 186, 199-200 (1974). Although I am mindful that mine safety 1, 
are remedial legislation which should be construed broadly to effectuati 



ent Lo require a preshift examination of coal carrying conveyor belts 
qht ol the speo.Lfic language of the second and third sentences. If tl 
rst sentence were construed to require preslvift examination of coal- 
rryl.ng conveyor belts, the second sentence requiring a preshift exatnir 
"belt conveyors on which men are carried," would bo redundant and suj 
nous. It must: bo presumed that Congress did not use superfluous words 
ul that tin* broad interpretation applied to the term "active workings' 
rsunnt to 30 C.F.R. § 73.400 by the Board and Commission is limited b) 
ear Congressional intent that coai-earryiug conveyor belts only to be 
uni nod after the shift lias begun. 

MSUA asserts that, since it is the agency charged with execution ol 
w, its interpretation should he followed. I find that MSI 1A lias faile< 
t:nbli:;h that it has had any consistent or coherent construction of Liu 
on in controversy. Although this law has been in effect for almost 
years, MSUA is unable to cite any written policy ol* procedure requirt 
ajshlfl; examination of coal-carrying conveyor belts. bast year. Judge 
aJidated MSHA‘s policy of requiring the examination of coal-carryirig 
yor belts without delay alter the start of a production shift. Judge 
need, "indued there is no time requirement at all except: that the exai: 
on occur during, the shift. Ii : the Secretary wished to require an limit 
spectlon within a specified Lime after the start of a shift, the regal 
utd have so provided." Consol I tin lion Coal Co, , 2 FMSIIRC 1809, 1817 
uly 11, 1980). MSUA did not petition the Commission for review of tin 
cislon. Nevertheless, as evidenced by Lite testimony in this case, MSI 
t changed its policy contained in the Mnnuai . The Manual still purpot 
quire that examination of coal-c.arrying conveyor belts be conducted w3 
lay after the commencement of the shift. MSUA’s failure to articulate 
.11.cy concerning, the examination of coal-carrying conveyor belts lend < 
specter to Issue citations to U.S. Steel Corporation on February 2, Id 
d March 2, 1981, alleging a violation of 30 C.t'.K. § 75.303 in that tl 
amitiatlon of the coal-carryIng conveyor belts was not made without del 
ter the coal producing shift hacl begun. U.S. Steel Corporation , Dock< 
VA 81-263-R, etc., 3 FMS11RC 1228 (May 6, 1981). MSUA vacated those cj 
ons on March A, 1981 and March 9, 1981, respectively. At a hearing oi 
ntesl of those citations, counsel for MSUA stated: 

I think there Is no question that we feel that the 
operator here did conduct an adequate preshift examination of 
the coal-carrying belts which was performed 3 hours before 
the beginning of the shift. A West Virginia law requires 
preshift examinations of coal-carrying belts 3 hours before 
the start of the shift and the operator is complying with 


MSHA acknowledged chat if the conveyor wore preshifted 
within 3 hours of the start of the shift, the requirement, to 
examine the belt immediately after the start of the shift: 
would in effect require two examinations within 3 hours and 
that such a requirement might he harsh. MSKA stated that 
because of the *'*0 miles of belts, there would be people 
walking belts all day long because as soon as they finished 
their preshift examination they would have to start their 
onshift examination. MSHA conceded that the language on Its 
face docs not require the operator to begin his onshift 
examination immediately upon the start of the shift and that 
it was his option to conduct the onshift examination along 
with the State-required preshift examination. Ibid . 

In U.S. Steel , supra , footnote 6 at 1232, MSHA further stated: 

Instructions in, the Coal Mine Inspection Manual , which 
indicates a different enforcement policy with regard to 
30 C.F.R. § 75.303, are not current. In fact, MSHA's 
enforcement policy with regard to 30 C.K.R. § 75.303 is 
currently under review and once completed, new enforcement 
guidelines will be published and enforced. 

In conclusion, I find that MSHA has failed to establish that it lias 
construction of this regulation. Hence, there is no obligation on the 
Commission or courts to follow MSHA's interpretation of the regulation in 
this matter. 

It should also be noted that the first sentence of this regulation 
specifically permits MSHA to require preshift examination of "any other 
underground area of the mine designated by the Secretary or his authorize' 
representative." Hence, MSHA has broad authority to promulgate a reguiaf 
requiring the preshift examination of coal-carrying conveyor belts. Perlw 
MSHA's review of enforcement policy covering this regulation will lead to 
such a regulation. In the meantime, I conclude that MSHA has failed to 
establish a requirement of a preshift examination of coal-carrying conveyc 
belts. Therefore, the citation and order contested herein are vacated. 
Since the citation and order are vacated, I do not reach the other issues 
raised by J & L, to wit: (1) whether the violations were "significant am 
substantial"; (2) whether the violations were the result of an "unwarrant¬ 
able failure to comply with the mandatory standard"; and (3) whether MSHA 
failed to comply with the Administrative Procedure Act. 



VACATKD and J & L's contest of the citation and order is SUSTAINED. 


\ • » 
Jamds A. 
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ORD ER CORRECTING DECISIO N 

The following Citation nos. and the corresponding penalty were 
inadvertently omitted from the final decision issued June 30, 1981, They 
should be added to those listed in the decision. 

DOCKKT NO. WEST 79-124-M 

Citation No. Penalty 

333383 $122.00 

333384 122.00 

The total penalty amount should therefore bo $3,549.00. 

DOCKET NO. WEST 79-125-M 

Citation No. Pena It y 

333886 $ 90.00 

333888 160.00 

The total penalty amount should therefore be $2,649.00. 

Concerning Docket No. WEST 81-12-M the last figure of $44,00 in the 
penalty column should be omitted. The total penalty amount should be 
$1,619.00. 
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SO ORDERED. 
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UNITED mine WORKERS OF AMERICA, : Complaint for Compensation 

'local UNION 6003, DISTRICT 29, : 

Complainant : Docket No. WEVA 80-664-C 

v. • 

ROYAL COAL COMPANY and : 

COWIN AND COMPANY, INC., : 

Respondents : 

SECRETARY OE LABOR, 

MINE SAFETY AND HEALTH 
ADMINISTRATION (MSHA), 

Petitioner 


ROYAL COAL COMPANY, 

Respondent 

DECISION 


Civil Penalty Proceeding 

Docket No. WEVA 81—34 
A.C. No. 46-03294-03019 

Claremont Cleaning Plant 


Appearances: Janes Swart, Esq., Beckley, West Virginia, for Complain. 

United Mine Workers of. America; 

Robert S. Stubbs, Esq., Jackson, Kelly, Holt & O'Farrcl 
Charleston, West Virginia, for Respondents. 

Catherine Oliver, Esq., Office of the Solicitor, U.S. 
ment of Labor, Philadelphia, Pennsylvania, for Petir.ioni 
Secretary of Labor; 

Before: Judge Melick 

On June 3, 1980, an inspector for the Mine Safety and Health Admi: 
tion (MSHA) Issued a combined order of withdrawal and citation to the 1 
Coal Company (Royal) for the face area of an underground slope being si 
by employees of an Independent contractor, Cowin and Company, Inc* (Coi 
at Royal’s Claremont Cleaning Plant. The order of withdrawal was base< 
the Inspector's finding of an imminent danger under section 107(a) of 
Federal Mine Safety and Health Act of 1977, 30 U.S.C. § 801 et seq ., tl 
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an order Issued under * * * *out Ion 1U7 l) ' hhls 'ft- 1 '* l[,r •'» 
failure of Lite operator to comply with any rn.mdaI ory heal Hi ur 
safety standards, all miners who are Idled duo in such nuloi 
shall ho fully compensated alter all 1 11 l e rest c<l |>.t r I i < ■:; ate 
( ;Wen an opportunity for a public hoar i up,, which shall ho 
expedited in such cases, and after such order Is final, hv 
the operator for lost Line at their rey.ular rains nt |mv lor 
such time as the miners arc; idled hy such closing,, or 1 or 
i week, whichever is the Lessor. 

Motions by for S umm ary Decision 

in not i on:; for summary dee. Lslf.n filed he loro aud durlup, heariup,, 
I'MWA argued that t. ke section 107(a) order and l. he section 104(a) e I I a i 
became final upon the Respondent's; 1 failure to contest thorn under the | 
vis,ions ot sections 107(c)(1) and 103(d) of tin* Act, respectively. ll 
further maintatned that since the issues that, could have been I i I i p,a I i 
in a contest of this order and citation i nrorpora l.rd all ol (.lie essoin 
Issues to no decided in a secLlon 1.1.1 compensation proceeding those I 
could not. now ho re) i t ip,a toil (presumably under the doctrine:* ol Cos f 
and collateral eatoppe 1.). The L'MWA argued that section III Ihri'elor'e 
dated a summary decision, without the necessity of a heariup., that n*i 
sation iie paid to the idled miners lor a full wec:k. Tilt* lJMWA arj’ited, 
alternatively, that even If the issue of whether the operator lulled 
comply with a mandatory standard survived the finality ol the onlei ai 
citation, once the Jud;;e made a determination (in rulfnj; on Responded i 
motion lor summary decision discussed, infra), that Lin' order at bar 
criy aliened a failure to comply with the mandatory health ot saleiv : 
dard there were no further factual determinations to he made and a -an. 
decision should in any event be rendered without a hcarinp,. In other 

37 Section ili of the Act provides in relevant part as Ini low;.: 

"If a coal or other mine or area of such mine Is closed by an rn'i 
under * * * section i<)7, ail miners workjup, durl.nj; the shift when sue! 
was issued who arc Idled by such order shall he entitled, regardless < 
result of any review of such order, to full compensation by the operat 
their regular rates of pay for the period they are Idled, hut lor not 
than the balance of such shift. If such order Is not terminated prloi 
the next working shift, all miners on that shift who are idled by surl 
shall be entitled to full compensation by the operator at their rep.nl, 
of pay for the period they are Idled, hut for not more than 4 hours ol 
shift." 


UllctL UIU Ult.lL'm. IUJ. quuiil mil llllUCI !>Cl UOll ILL UL WIlC'Ll It! I L 11 cl L OKIL1L WclS 

for a "failure of elm operator to comply with any mandatory health or s 
standards" nevertheless survived the finality of the order. Tlu> UMWA e 
tills argument by claiming that the issue under section 1.11 of whether i 
operator failed to comply with a mandatory standard is identical to an 
tin! issue that could have been litigated in a contest of the validity 
sect Lon 104(a) citation. The UMWA argument continues that since the Re 
dents failed to contest that citation within 30 days of its issuance un 
suction 103(d), that citation and the issues that could have been raise 
a contest of that citation became final, and were not subject to relitig 
(again presumbab I y unclin' the doctrines of _res ju d j ca La and collateral e 
in Llio compensation case before' me. 

Tint IIMWA arguments fail, however, on several grounds, liven assumi 
arguendo, that the failure to timely contest the 104(a) citation could 
serve* to bar the subsequent litigation in a section HI compensation ca 
of an Issue that might properiy have been determined in that proceeding 
it i s undisputed that in this case the 104(a) citation was i.u fact time 
challenged under the provisions of section 103(a) of the Act, i.c., wit 
30 tlays of notification to the operator of a proposed civil penalty. 1 
is Immaterial that the operator did not also contest the citation withi 
30 days of its receipt under the provisions, of secLion 103(d) of the Ac 
In either case, tlu* validity of the citation is properly at issue. Hnc 
Knel «; Corporation v. Sry, 1 I’MSIIRC 399 (1979). Moreover, ‘since t 
issue of whether the operator Iki.s "failed to comply with any mandatory 
health or safety standard," is not a necessary issue to the determinati 
ol' t: 1 it; validity of a, section 107(a) imminent danger withdrawal order, 
footnote l, supra, it Is apparent; that there lias in fact boon no prior 
determi nat: ion of that Issue. 

In any event, i conclude that the litigation in tills compensatIon 
of the issue of whether the operator has "failed to comply with any man 
tnry health or safety standard" would not be barred by the doctrines of 
res jncUcata or collateral estoppel even if both the 107(a) order and t 
104(a) citation had become final, for failing to timely contest them unci 
applicable procedural or jurisdictional rules. Under res judicata , onl 
final, judgment ou the merits bars further claims by the parties or thei 
privies on the same cause oi action. All en v. M cCurry , 445 U.S. 958 
(198U). A Judgment on the mcriLs is one based on the legal rights and 
liabilities of the parties as distinguished from mere matters of practi 
procedure, jurisdiction or form. Fairm ont Aluminum Company v. Commissi 
222 F.2cl 622 (4th Cir. 1955), cert, den., 350 U.S. 838, rch. dcn. ,~352~ 




specific guarantees that compensation may bo awarded only u aiier 
esLutl parties are given an opi)ortunity lor a pul)lie. hearing." I 
comport with these statutory requirement.!;, it is clear that, that 
for a public hearing must bo renewed after the claim for compeiis 
filed when the finality of the order and the question of whether 
was issued for a failure of the operator to comply with a mandat 
lias not been previously determined or when one ol the respondent 
compensation case has not previously had such an opportunity. I 
cases, the opportunity for a hearing, must ueverthe I ess be p.ranle 
insofar as other issues in the compensation claim remain unrenoi 
order for that right to a public hearing, to have any meaning, if 
clear that all material issues may bo litigated aL that hearing 
the issue ol whether, ns a factual matter, the order was issued 
failure to comply with a mandatory standard. 


Under Commission Rule 64(b), a summary decision may be grai 
If the entire record, Including the pleadings, depositions, ansv 
Interrogatories, admissions, and affidavits allows: (l) that flu 
genuine, issue as to any material fact, and (2) that the moving \ 
entitled to summary decision as a matter of law." 29 O.F.R. § i 
Since genuine issues of material fact remained for do term! nai: I m 
compensation proceeding under section 111, the UMWA motions for 
decision were, and are, properly denied. 


Motions by Respondents for Summa r y Decision an d Pis missal 

In notions for summary decision and dismissal filed by l.lie 
it was argued that the citation incorporated in the order at bai 
been dismissed because it failed to charge any specific viol ;i I. it 
dents argued, alternatively, that even If a violation of the sit 
properly set forth, the slope plan itself was too ambiguous Lo 1 

The mandatory standard here cited, to wit, 30 C.F.R. 5 77.1 
requires that the operator adopt and comply with a slope- or aha 
plan approved by the MSI1A Coal Mine Health and .Safety IJi strict il 
is here alleged that the operator failed in two ways to comply w 
approved slope plan. The first violation Is alleged as follow!:: 

The slope face lias entered a caved area of an ahamione 
coal mine and the ribs (sides) of t:he slope are loose and 
overhanging. The slope roof Is broken and unconsolidated 
shale and resin-groutecl rods (6 feet long) are sole means o 


The second violation is alleged as follows: 

The width of the slope was 18 feet instead of the 
required 1.0; however, the exact width could not be determined 
due to area being caved on both sides. 

In a bench decision, the motions were denied as to the first allegati 
granted as Lo t;he second, i found in that decision that the latter a 
lions indeed did not relate to any requirement oi : the slope plan that: 
in el'i'eeL at the time of the purported violation and accordingly that 
citation did not charge any violation in this regard. The slope plan 
initially approved by MSHA on October 3, 1979, included a series of 
engineering drawing*; depicting the development of the slope tunnel. 
widLh of tlui tunnel is variously shown to be 9 — 1/2 and 10 feet. As p 
of that approved plan, however, Royal also had submitted the followin 
exclusion: t 

The possibility of intersecting an abandoned mine exists 
at Liu: 2,000-foot level; however, delta is incomplete on the 
minu and as soon as it is formulated, the plans of penetration 
will be submitted. The plan will be submitted for approval 
and approval received before the slope reaches the 2,030-foot 
1 ev e 1. 

I conclude from that language that the operator’s plan as approved by 
October 3, was not intended by cither party to govern the area of int 
tloti with the suspected abandoned mine at the 2,000-foot level. I fi 
In approving the pian as submitted on October 1, 1979, MSIIA agreed to 
specific exclusion. 4/ According to the evidence before me, no subse 
modification to the slope plan regarding the width of the slope was e 
made. Thus there was no requirement in effect on the date of the vie 
alleged herein that the slope widths not exceed 10 feet upon .intersec 
the abandoned mine. Accordingly, I cannot find that the first part o 
order at bar was issued for any failure of the. operator to have coinpi 
with tlie cited mandatory standard. The bench decision granting a 
corresponding partial summary decision is therefore reaffirmed. The 
tion is also correspondingly vacated in part. 

However, inasmuch as subsequent modifications to the slope plan 
cable to the slope intersection with the abandoned mine were submltlc 


TTf This conclusion is further supported 'in that neither party could 
ably have, expected that a 10-foot slope could have been maintained tli 
the abandoned mine. While there may very well have been a violation 


slope Chroui’U cue atninnoneu m.ine wunun r , : ,, ....... ..^ 

itSHA on liny 13, 19H0, included the follow (up, prov i s I : >Hir r 

plans to c out time blr. normal support pattern. Ilowi-vur, they hav 
on sice stool Liner plates and steel film which ran hr nurd il t 
d i lions warvanL." Another i:iod i f leal, i mi was suhm i 1.1 nl on Hay H>, 
approved by MdllA on dune 2 , 19HU. TIiaL modi fleal Ion lurlmh-d II 
lanp,ua|;e: "In areas where rock conditions dlrlal.r, a 10 HA. A i a 

liner plate will be maul and will lie eneasrd with qroul in Form 
support structure." 

In spite of these ae.know [ edqed provisions ol I In- slope phu 
nevertheless contend that tjiey did not receive I lie I'rtju i. s I t e hoi 
alleged violation. Al Uuniqli ( he l op,a I basis Tor their motion h. 
articulated, it is clear that notices of v I oI a 1. Ions chanted nndi 
and its Imp l riaent 1 ip; regulations must comport with const I I ut i on 
and regulatory requirements. Ultimately, Lin' notice must meet, 
requirements oi due process oi : law under the Fifth Amendment, to 
States Constitution. Const i tut Iona 1 due ptor.ec.s does not, howe 
any spec Is ic ion or content for pluadlnp.s as 1 <n\p, as the parti 

adequate notice. M_S._Kr csp.G Company v. UhRK, A Hi F.'/.d l.Ld!) ( 

NhR U v. United Aircratt Corp. , A l ji) i’.2d U.05 (2nd Cir. 19/1). 
oi die Act requires that "each citation shall, he. In writ l.np, and 
with particularity t.lic nature of the. violation, I tie hull up, a n-l 
provision of i lie Act, standard, rule, regulation, or order alio 
been violated." Additional general requirements for notice arc 
In tho Federal .‘line Safety and Health Review Commission Rules o 
29 C.l’.K. $ 2700.9 3, which are virtu.illy Identical to provision 
Administrative Procedure Act. 5 U.S.C. i) ‘i3A(l>)« 

1 observe that in meet I up, the statutory requirements lor u 
not necessary to describe the nature of the violation in any pa 
format su Ion,; as it is described with "par I. leu 1 ar 1 l y." The dr 
mist, however, afford notice sufficient' to enable the operator 
orly advised so tli.it corrections may be made to insure .'.airly a 
adequate preparations for any potential honrinp, on Lhe mailer. 


5_/ Commission Rule 29 C.F.R. § 27i)0.3d reads as follows.: 

"Fxcept in expedited proceed iVq.s, written notice, ol i Ur (i 
nature of the Iu.m r lap,, the lop,nl authority under which tin- hear 
held, and the matters of fact: and law asserted shall in- p, I ven t 
at least 2U days hetore the date .set for lirarinp,." 










root bolting proviaon a sojiu oeam iut uic ujui, wiuhjul 

support from solid ribs, the roof would only fall as a larger slab. Allen 
testified time Edward Stamper, Cowin's general superintendent, agreed at tlu 
tine that an imminent danger indeed existed. 

It was Allen's opinion that the operator was chargeable with gross nog. 
gcnco because t.ho men continued to work in this obviously dangerous area 
without proper roof support. He pointed out that a proper preshift examina¬ 
tion which was required to have been made 90 minutes before the beginning 
of the shift, should have alerted the operator to those conditions. A stce 
plate liner was subsequently erected in the cited area and the citation and 
order were abated on June 18, 1980. 

Cowin's general superintendent, Edward Stamper, corroborated Allen's 
testimony in essential respects. He admitted that the slope had in fact 
entered tho old mine workings early in the morning of the 5th during the 
"owl" shift and that work continued 12 to 15 feet into the intersection by 
the time he arrived. When he arrived at the face, he found the conditions 
so bad that be ordered the men to stop work and withdraw from the area. He 
based tills decision on the fact that the left rib showed signs of caving on 
the top left side. He admitted that no one should have been working in the 
old works, yet the "mucker" operator, as well as others, had been indeed wo 
ing in this area. Significantly, Stamper also conceded that the rock con¬ 
ditions were so bail in the intersection that even a 10-gauge Arinco tunnel 
liner was not sufficient for roof support. 

Under these circumstances, I have no difficulty in concluding that the 
provisions of the slope plan, requiring more than roof bolting where roof 
conditions dictate, were violated. Since tills condition constitutes a vio¬ 
lation of the mandatory standard, the citation is accordingly affirmed. It 
also follows that since the operator did fail to comply with the cited wand 
Lory standard, Che withdrawal order was also issued at least in part: for Lh, 
nonconpiiancc. Under the circumstances, all of the miners who were idled a 
a result ol that order must be fully compensated by the operator for their 
lost time at their regular rate of pay for the lesser of 1 week or their 
actual lost time. Since the miners here were actually idled by the order 
from Juno 5 to June 18 they are entitled to pay for the time idled for 
1 week or 7 calendar days. 

Amount of Compensation 

The purpose of section 111 is to provide limited compensation solely 
for regular pay lost because of the issuance of on order designated in that 


i_cm, i rnoimc ?vu ^ j oiiniL,n.iy, liiu miners are not enLltlcu to C' 
‘iiKatioii for being "idled" on a Saturday and/or Sunday falling within 
week, 7-day, calendar period if indeed they did not customarily work < 
.iturdays and/or Sundays ami there is no evidence to suggest that they 
ive worked on either or both of those days but for the issuance of the 
thd rawal order. 

Respondents contend that the amount of compensation paid should al 
ffset by any unemployment compensation received by the idled miners. 

v. Gulle t G in Co mp any , tn c., 340 U.S. 361, 364 (1931), the Sup 
jurt upheld the N.L.R.H. decision refusing to deduct unemployment comp 
ition benefits from an award of back pay. The Court concluded that si 
■) consideration had been given, nor should have been given, to collate 
oases in framing, an order to reimburse employees for their lost earnin 
mifostly no consideration need be given to collateral benefits which 
siployecs may have received. The Court followed an earlier decision in 
liieh it held that stuLe unemployment compensation benefits were not 
earnings" to bo deducted from back pay. Sec N.h.R.B. v. Marshall Fiel 
□mpnny, 318 U.S. 233, 233 (3943). Several Commission judges have foil 
Ills rationale in denying, an unemployment compensation benefit offset f 
nek pay awards under section 110(a) of the Federal Coal Mine Health an 
nfoty Act of 1969 and section 103(c) of the 1977 Act, respectively. W 
id Riir.miel v. hnpi_i‘o_j_ Shaft Construction Company, Inc. , 2 i’MSllRC 2623 (1 
rad ley v. Uelvn Coal Comp any , 3 KMSI1UC 92.1 (1.981), and Neal v. W. B. C 
ompany , 3 l'MSHRC 443 (1981). The same rationale applies as well to co 
aLion awards under section 111 of the Act. Accordingly, I conclude th 
nemployinent compensation benefits arc not "earnings" to be deducted fr 
n ciwanl of compensatory back pay under section 111 of the Act. 

The 1JMWA claims LhaL the miners are entitled to 12-percent intcres 
he compensation owed. I find, however, that in accordance with the Co 
ion decision in Peabody Coal Company v. Secretary et al. , 1 H1SURC 178 
1979), they are entitled to interest at the rate of 6 percent per aiuui 
rom the date the lost wages would ordinarily have been paid to the dat 
ompensation is actually paid. 

ttorney r s Ree s 

The UMWA also requests an award of attorney's fees incurred in obt 
ompensation in this case. There is no authority for the award of attc 
ces in compensation cases under section 111 of the Act. The general r 
hat the right to recover such costs does not exist except by virtue of 
tntutovy authority. Alcyeska Pipeline Service Company v. The Wil.dernc 




t'unaicv 


Ln determining the amount of a civil penalty ass^.-immU, sccLLon 110(1 
requires consideration of the following criteria: (1) the operator s hi nto 
of previous violations, (2) the appropriateness of such penalty to the oUc 
the* business of the operator, (3) the effect on the operator’s ability to c 
tijuio in business, (■'*) whether the operator was negligent, (5) the graviLy 
the violation, and (6) the demonstrated good faith of the operator in 
attempting to achieve rapid compliance after notification of the violation. 

The Hoy a l Coal Company is small in size but appears to have a rather 
significant history of violations. There were 207 paid violations attri.bui 
to Koval over the 2-year period prior to the issuance of the citation at hi 
l find that Royal was negligent in failing to maintain proper control of tl 
slope construction even though the immediate control of the work was under 
the direction of Cowin, an independent contractor. It was Royal that sub” 
mittod the slope construction plan for MSHA’s approval and the evidence aln 
that Cowin officials maintained close contact with Royal’s engineering sta 
part iculariv with respect to the area of intersection with the abandoned 
nine. I also find that the hazard presented by the inadequately supported 
roof and ribs was serious and indeed presented an imminent danger of serto 
injuries anti drain to the several miners working in that area. There is n 
disagreement that abatement was appropriately made and that the imposition 
of any penalty would not affect the operator’s ability to continue in husi 
ness. Within this framework, and considering that I am also finding Royai 
liable lor ^igniiLeant compensation in the associated case, I find that a 
penalty of s>'jO(> is appropriate. 


ORDER 


Docket No. qTA'A bO-uob-C 

Respondents are hereby ORDERED to pay to the miners designated belov/, 
within 3d days of the date of this decision, the designated amounts (>/ pin 
interest at the rati? of b percent per annum from the date the wages would 
ordinarily have bron paid to the date they are actually paid: 


6/ These amounts were derived from UMWA Exhibit Wo. 1, the accuracy of wh 
was stipulated at hearing. I observe that June 7, 1980, was a Saturday an 
June 8, a Sunday. It was also proffered at hearing, without disagreement, 
that the miners had worked 1 day during this 7-day period, presumably June 
on the day .and evening shifts and June 10 on the "owl" shift. 


Rowell Lane 

$10.73 

$42.92 

$83.84 

$0.00 

$83.84 

$42.92 

Delbert Harper 

10.17 

40.68 

81.36 

30.51 

81.36 

40.68 

Ra Lph Blevins 

10.17 

40.68 

81.36 

30.51 

81.36 

40.68 

Jackie Lane 

10.1.7 

40.68 

81.36 

30.51 

81.36 

40.68 

Nick Wuclievich, Jr 

. 10.7 3 

37.36 

85.84 

26.83 

85.84 

4 2.92 



KVI'.NING SHIFT 




Terry Gi Ikerson 

$10.71 

$83.68 

$83.68 

$85.68 

$83.68 


Ccorj ’,0 Kessler 

10.71 

83.68 

83.68 

85.68 

85.68 


Carlos Bailey 

10.3 7 

82.96 

82.96 

82.96 

82.96 


Robert ILub’e 

10.37 

82.96 

82.96 

82.96 

82.96 


Cliarlos Kllis 

10.37 

82.96 

82.96 

82.96 

82.96 


James BuLterworLh 

10.37 

82.96 

82.96 

82.96 

82.96 


Johnny Daniels. 

10.37 

82.96 

82.96 

82.96 

82.96 




"OWL 1 

" SHIFT 






0/6 

6/9 

6/11 

6/12 


.lames Cabo 

$10.81 

$86.48 

$86.48 

$86.48 

$86.4 8 


Harry Mi Her 

10.81 

86.48 

86.48 

86.48 

86.4 8 


Jackie Miller 

10.4 7 

83.76 

83.76 

83.76 

83.76 


Obey Tolliver 

10.4 7 

83.76 

83.76 

83.76 

83.76 


Don MeMlllion 

10.47 

83.76 

83.76 

83.76 

83.76 


Ken I’islmev 

10.4 7 

83.76 

83.76 

83.76 

83.76 



Total $5 


Docket No._ M-:VAJU-3_4 

Royal Coal Company is hereby OKDKKKl) to pay a civil penalty of $300 



Kobert S. Stubbs, Esq., Jackson, Kelly, Holt & O’Farrcll, P.O. Box !> 
Charleston, hV 25322 (Certified Mail) 

Catherine Oliver, Esq., Office of the Solicitor, U.S. Department of 
Labor, 3535 Market Street, Room 14480, Philadelphia, PA 19104 
(Certified Mail) 
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GERALD D. BOONE, 


v. 


REBEL COAL COMPANY, 


Complainant 


Complaint of Discharge, 

Discrimination, or Intcrferenc 

Docket No. NEVA 80-532-D 


Respondont 


Rebel Coal No. 2 Mine 


DECISION 


Appearances: Daniel F. Hedges, Esq., Appalachian Research and Defense 

Fund, Inc., Charleston, West Virginia, for Complainant; 
Frederick W. Adkins, Esq., Cline, McAfee and Adkins, 
Norton, Virginia, for Respondent. 

Before: Judge Mclick 

This case is before me upon the complaint filed by Gerald D. Boone u 
the provisions of section 103(c)(3) of the Federal Mine Health and Safety 
of 1977, 30 U.S.C. § 801 ct seq . , the "Act" alleging that Mr. Boone was cl 
charged by the Rebel Coal Company (Rebel) in violation of section 103(c) ( 
of the AcL. 1/ More specifically, Mr. Boone alleges that he was unlawful 
discharged because lie refused to comply with an order to drive a haulage 
truck lie claimed was in a hazardous condition. An evidentiary hearing wa 
held on Boone’s complaint in Abingdon, Virginia, commencing April 28, 198 

Section 105(c)(1) of the Act provides in part as follows: 

No person shall discharge * * * or cause to be dis¬ 
charged * * * any miner * * * in any coal * * * mine 
subject to this Act * * * because of the exercise by 
such miner * * * on behalf of himself or others of any 
statutory right afforded by this Act. 


TT While the complaint herein alleges that it was filed pursuant to sect 
105(c)(2) of tile AcL, it was obviously intended to have been filed under 
provisions of section 105(c)(3) of the Act in light of the fact that the 
Mine Safety and Health Administration (MSHA) had previously made a determ 
tion that no violation of section 105(c) had occurred. I find this overs 

h f\ hn ■( Arnnannitnn l - 1 •> 1 



33 (1981). Since there it> mi’ disput e iu this rase thal. Honnc was dlsrha 
or refusing to drive the haulage trunk, the pr I tie. I.pa I question In he dec 
s whether that refusal was a protected activity under scc.l Ion l<>‘> (r) ( I) « 
n resolving that question, it: will also he necessary to detcrml nr whetlio 
t the tline he refused to drive dial: truck, he entertained a good laltli 
easotiahlo belief that it would have been hazardous to perlorm such work, 
o binect e, supra. 

According to doono, lie had boon working, as a I ruck driver at the Ktil 
oal No. 2 Strip Mine for about a your before his <1 i.uch.irgc. (hi May >18, 
e reported for work shortly before his .') p.m. sh.i I I . During a routine \ 
hilt inspection of bis assigned vehicie, the No. 3 La I er p I I I a r haulage 
ruck, he found that the seat shock absorber ami tension springs were bn 
nd that he was unable to adjust tlie seat tension* lie complained about t 
o tlie second shift super i n teiiden L John hoekhart, but I.oekhart told him ( 
rive the truck anyway. Rootio then did in faeL drive one load about a 
uarter mile up a hill and return. On that parL of the trip that was on 
oorly maintained secondary road, Uoone hit his head on the rah rool and 
,is legs on the steering wheel as he bounced In the neat. When he retain 
.a again complained to I.oekhart warning him that, because of the defect: he 
ould not keep the truck under control, hoekhart again Instructed llotmo 
o drive it but agreed to liavo a mechanic also look at It, haler, arouiu 
:30 p.n., mechanic heo Hr owning inspected the scat. l-’lfteen wlmitm; lai 
-rowning called to the repair shop for a replacement shock. There wan nc 
n the shop so tlie original shock was revoldcd in place.. Iloune l.iicr tos 
lie scat but utliL refuse.cl to drive the. truck claiming that die seat had 
icon fixed. He alleges that he then requested Lockhart t o ask l lie mine 
;afety committeeman, Ron Chambers, to also cheek the seat. 


Hoonc related the hazards lie perceived In driving the trunk wiih i lu 
;eat in the condition described. The driver could lose runirol il his lu 
lit tlie cab roof and could drive off the road. It Is undisputed that tin 
'as no berm on one side of a stoop section of dial: road where a PU-loot 
Irop-off existed. On the other side of the road, the berm was only 2 or 
l feet high and the wheels of the truck were about. '> leei In diameter. 


Mine SafoLy and Health Adinini st ra 11 on (MHIIA) inspector .le 
.xamined the subject truck on June 2, 1980, after receiving a 
•03(g)(1) complaint. 2/ Adkins concluded that the seat shock 


I I I'l'SItl) 
see ( I nil 
absorhe 


Adi; 

o i 


7 Under section 103(g)(1) of the "Act, MSHA is required to make an Inspe 
ion pursuant to a complaint filed by a miner’s representative. 



ys spread apart. Godfrey showed Adkins the bruises on his upper thigh 
ich lie claimed had been caused by his legs being jammed into the steer 
eel. Concluding that a dangerous condition existed which could result 
e loss of vehicle control, Adkins "red tagged" the truck and issued an 
dcr withdrawing it from service until repairs could be made. The cond 
on was abated after the shock was replaced and on June A, the withdraw 
der was removed. 

By agreement of the parties, a transcript of the testimony of Loss 
dfrey taken from proceedings before the West Virginia Coal Mine Safety 
ard of Appeals was admitted into evidence iu lieu of Hr. Godfrey's 
pearance. Godfrey there testified that on Tuesday the 27t:h (prcsumabl 
May 1980), he was driving the subject truck on the 7 to 3 day shift, 
cording to Godfrey, the sent kept bouncing him, forcing his legs again 
e steering wheel* Eventually, he raised his left leg onto the dashboa 
r relief. On the. following Wednesday or Thursday, the seat was even w 
was not working at all. Jle complained to his supervisor, Burt Wilson 
at his back was hurting from the defective seat and that he was unable 
ivc with the steering wheel hitting his legs. Codfruy nevertheless co 
nued to drive it. Tilt* following Friday morning, Godfrey heard that Bo 
d been fired for refusing to drive the truck, lie claimed that upon he 
g this ho decided he would not refuse to drive for fear that he would 
red too. lie testified that his bruised legs continued to hit the whee 
d his head continued to hit the cab roof. There was only a A- to 5-in 
carnnee from the top of his head to the cab ceiling and the scat was 
uncing him about a foot. The truck had still not been repaired by the 
llowing Monday and Godfrey too finally refused to drive it. 

John Lockhart, assistant mine superintendent, testified that on May 
one did indeed complain about the seat. Jle assigned Boone to oilier wo 
ile a mechanic checked the sent. The shock absorber bracket was rewel 
conceded that Bobne thereafter checked the seat by bouncing in it and 
fused to test drive the truck claiming that the seat had not been impr 
ckhart had Terry Phillips, the equipment superintendent, and Leo Brown 
mechanic, also check the scat. According to Lockhart, neither complai 
any problems, although no one actually drove the truck. After consul 
th Mine Superintendent McGnffey, Lockhart presented Boone with an ulti 
drive the truck or be fired. Boone continued his refusal and LockUar 
red him. 

Equipment superintendent Terry Phillips testified that he checked t 
at after Browning had welded the bracket. The seat was "way out of ad 
nt," and although it had no "bounce," it was "okay" to Phillips. lie a 
stifled that he had overheard Browning call on the radio to the supply 
op for a new shock absorber but was uncertain when this call was made. 


established by a preponderance of the evidence Hint he engaged In a proU’t* 
activity by refusing to drive the No. 5 Caterpillar haulage truck. In Lhi: 
regard, I accept Boone’s credible and amply corroborated testimony rcj-ardli 
the nature of the hazard as it existed on May 28. I find that Indeed tliei' 
was then a defect in the shock absorber cavislng the seat to bounce, the <li 1' 
excessively. Under the circumstances, I find that the driver could jit:like 
his head on the cab roof or his feet could leave the control pedal:; and he 
could thereby lose control of the vehicle. If lie shouJd lose control, the 
was a clear and present danger of the vehicle driving oil the roadway and 
overturning thereby resulting in fatal injuries. Boone’s testimony In thl 
regard is amply corroborated by the testimony of Loss G’odiroy and ol the 
two MStLA inspectors. While the MSHA inspection occurred 5 day:; after Boon 
initial complaint and discharge on May 28, it is conceded that no alloratl 
had been made to the seat during the interim. Both inspectors saw boss 
Godfrey bouncing excessively in the seat as he drove the truck and consid¬ 
ered the condition hazardous. Inspector Adkins accordingly "red tagged" 
the truck and ordered it removed from service until repairs could he made. 
Indeed, Boone's testimony is even corroborated by the operator's own wit¬ 
nesses. Equipment Superintendent Phillips admitted that the mechanic had 
requested a new shock absorber to replace the one Boone complained of. It 
is also undisputed that since a replacement was not available, the bracket 
had been rewelded. Finally, Phillips admitted that even after that roweld 
the seat was not normal. With Boone's testimony, credible in itself, so 
thoroughly corroborated, I can accord but little weight to the self-survii 
unsupported conclusions of Lockhart ancl McGaffey that they saw nothing wn 
with the seat and that it posed no safety hazard whatsoever. 

Rebel argues, alternatively, that even if, as a matter of fact, then, 
was a hazard, Boone did not articulate to them the precise nature, of any 
particular hazard and that such an articulation is a prerequisite under uc 
tion 105(c)(1). I find no such requirement, however, in the language of t 
Act. In any event, I note that while Boone may not have articulated to ml 
management all of the safety hazards described at hearing, it is clear tha 
lie described the deficiency in the seat with sufficient clarity so that mn 
agement was placed on notice of the potential safety hazards. Indued, Min 
Superintendent Lockhart conceded that Boone told him that ho was bouncing 
in the seat to such an extent that his head was striking the cal) celling. 
That he failed to recognize, or refused to recognize, the obvious safety 
hazard under the circumstances is immaterial. 

Rebel also argues that Boone failed to request the mine safety commit 
man to examine the alleged defect in accordance witli the collective hargai 
agreement and that that failure is fatal to his complaint. The parties di 
agree as to whether Boone actually did make such a request. In any event, 
Commission has made it clear in the Pasula decision, that such provisions 


ness of his belief is supported by the evidence that after his initial c 
plaint about the .scat condition, the operator's mechanic, Leo Browning, 
requested a new shock absorber and, after finding that none was availabl 
merely rewoldcd the old shock bracket. This evidence is further buttres 
by the testimony of truck driver Godfrey and of the MS11A inspectors who 
found the seat condition so hazardous that they ordered the truck withdr 
from service. 

Rebel also suggests that Boone may have been acting vindictively an 
bad faith because he had earlier that morning received a warning about a 
vious unexcused absence. Both parties admit, however, that although Boo 
could have then been properly discharged because of his unexcused absenc 
he was not. Under these circumstances, I find it more reasonable to con 
that Boone would, if anything, have been grateful to the operator for ha 
retained him and not vindictive for having merely been warned about his 
unexcused absence. Within this framework, I conclude that Boone did ind 
entertain a good faith reasonable belief of the hazardous nature of the 
ditloti. Robinette, supra . I find it therefore unnecessary to determine 
whether or not he actually requested that the safety chairman examine th 
condition. 

Hebei next contends that the decision of the West Virginia Coal Min 
Safety Board of Appeals denying Boone's discrimination complaint filed n 
West Virginia law and the decision of an arbitrator denying Boone's 
grievance under the collective bargaining agreement should be given grea 
if not controlling, weight herein. Under Fasula , the weight to be given 
arbitral findings is to be controlled by several factors including the 
congruence of the statutory or contractual provisions governing those pr 
ceedings and the provisions of the Federal law, the degree of procedural 
fairness in the other forums, the adequacy of the record of those procee 
ings, and the special competence, of the particular decision maker. I fi 
these criteria to he also relevant in determining the weight to be accor 
the decision of the West Virginia Coal Mine Safety Board of Appeals' dec 
sion. B radley v. Bclva Coal Compa ny, 1 FMSilUC 921, petition for review 
granted May 1981. Applying these criteria to the Board decision, I find 
that - "cannot give it any weight. I have before me only the final summa 
decision of the Board itself. The reasoning of the Board in support of 
decision and the transcript of those proceedings have not been made avai 
able. Moreover, Rebel lias failed to cite even the statutory authority or 
criteria under which that decision was made. 3/ Finally, even assuming 


37 Presumably, the State proceedings were brought under section 22-1 21 
the West Virginia Code. The provisions of that section, set forth belo*. 



hazardous work. There is no such requirement in the Act and proceedings 
under the Act are not controlled by any collective bargaining agreement. 
Pasula, supra. Thus, while the arbitrator's decision may very well have 
been correct under that agreement, it is of no import to the case before 
me. The arbitrator's decision in P asula was rejected by the Commission 
under essentially the same factual setting. See Pasnla at p. 2796. 

Under all die c ire instances, I conclude that Boone was indeed cngagi.i 
in an activity protected under section 105(c)(1) in refusing to operate tl 
Po. 5 Ca ter pi Liar truck on Hay 28, 1980. Since Boone was admittedly dis¬ 
charged solely for his refusal to operate the truck, it follows that Ills 
discharge was solely motivated by his protected activity. 1 therefore fi 
that Boone was discharged in violation of section 105(c)(1) of the Act. 


ORDER 


The parties arc directed to consult and seek to stipulate as to the 
specific damages resulting from the discharge of C.eraldjD. Boone found 
unlawful in these proceedings and to report to me in writing, on or before 
July 10, 1981, the results of such consultations. 


I 



Gary ilriljtck 
Administrative LawYJudge 


fn. 3 (coniinued) !/ 

relevant part, are not congruent with those or section 105(c), particular 
as the federal law has been interpreted in Pasula . Since the criteria to 
finding unlawful discrimination under the State law is much more limited 
scope, and the statute does not on its face cover the factual situation p 
seated in this case, the decision of the State Board denying Boone's cla.i. 
of discrimination under that law should be entitled to no weight in tills 
case. 

"(a) No person shall discharge or in any other way discriminate aga 
or cause to be discharged or discriminated against any miner or any autho 
representative of miners by reason of the fact that he believes or knows 
such miner or representative (1) lias notified the DirecLor [of the West V 
Department of Mines), his authorized representative, or an operator, dire 
or indirectly, of any alleged violation or danger, (2) has filed, institu 
or caused to be filed or instituted any proceeding under this law, or (3) 
testified or is about to testify in any proceeding resulting from the adm 
tration or enforcement of the provisions of this law. No miner or vepres 
tativc shall be discharged or in any other way discriminated against or 
caused to be discriminated against because a miner or representative has 


lllG-B Kanawha Boulevard, East. Charleston, WV 25301 (Certified Mail 

Frederick W. Adkins, Esq., Cline, McAfee and Adkins, 1022 Park Avenue 
NW., Norton, VA 2A273 



MINE SAFETY AND HEALTH 
ADMINISTRATION (MSHA), 

Petitioner 

v. 

CEMENT DIVISION, NATIONAL 
GYPSUM COMPANY, 

Respondent 


Docket No. VINC 79-154-PN 
A.C. No. 20-00044-05001 

Alpena Stone Quarry and 
Mill 


DECISION ON REMAND 


Appearances: William B, Moran, Esq., Office of the Soli" 

citor, U.S. Department of Labor, Arlington, 
Virginia, for Petitioner; 

Anthony J. Thompson, Esq., and Charles E. 
Sliter, Esq., Hamel, Park, McCabe and 
Saunders, Washington, D.C. for Respondent 


Before: 


Chief Administrative Law Judge Broderick 


STATEMENT OF THE CASE 

On April 7, 1981, the Commission remanded this case fo 
a determination as to which of the violations found to have 
occurred were of such a nature as could significantly and 
substantially contribute to the cause and effect of a mine 
safety or health hazard. The determination that the viola¬ 
tions occurred and the amount of the penalties assessed are 
no longer issues in this proceeding. 

Commission review was not sought concerning my finding 
on citations No. 288721 and 288722. Consequently, these ar 
not before me on remand. 

Following remand, both parties have filed briefs set-^ 
ting forth their positions on the issues of fact and law. — 
Based on their arguments and on my review of the record, I 
make the following decision. 


— The United Mine Workers of America sought party status 
on May 6, 1981. I denied the motion to intervene. On 
review, my order was affirmed bv the Commission. Leav 



The Secretary concedes that citations No. 288294, 
288295, 288298, and 288567 are not significant and sub¬ 
stantial violations, under the Commission standard. Base 
on the inspector's testimony, I agree and so find. 

COMMISSION STANDARD 

The Commission laid down the following test to deter 
mine whether a violation is "significant and substantial' 
"based upon the particular facts surrounding the violatic 
there exists a reasonable likelihood that the hazard con¬ 
tributed to will result in an injury of a reasonably seri 
nature." 3 FMSI-IRC at 825. The Commission criticized the 
"mechanical approach" followed by MS1IA and stated that "t 
inspector's independent judgment" in making significant a 
substantial findings "should not be circumvented," Findi 
that a violation is significant and substantial aro impor 
tant in that they may result in withdrawal orders under 
section 104(d) because of an operator's unwarrantable fai 
ure to comply, or under section 104(e) if they are part c 
pattern of violations. 

The Commission's test has two aspects: the probabi] 
of resulting injury, and the seriousness of resulting inj 
The Commission gave special weight to the judgment of the 
Inspector. 


CITATION 288296 

This citation charged that an electrical junction be 
was not covered by a plate, in violation of 30 CFR 56.12- 
The injury which might result is electrical shock to an 
employee coming in contact with the box. This is an injt 
of a reasonably serious nature. However, the box was 
located at the end of a walkway and, according to the 
inspector’s statement, the occurrence of an injury was 
improbable because the only employees who would be in the 
area were maintenance and repair personnel who would de¬ 
energize the equipment before working on it. Therefore, 
find there was not a reasonable likelihood that an injury 
would occur, and despite my previous finding that the vie 
lation was serious, I now conclude that it was not signi¬ 
ficant and substantial. 



» p a. j. i. ct y c , nc v-uuau x . c* x j. ^ — — - - 1 - 

or 40 feet below. This obviously would cause an injury of 
reasonably serious nature. Though the walkway was infre¬ 
quently used, it was a walkway and there was a reasonable 
likelihood that the hazard would result in injury to an 
employee using the walkway. The walkway was out of doors 
and the elements added to the likelihood of injury. The 
violation was significant and substantial. 

CITATION 288826 

This citation charges a violation of 30 CFR 56.12-34 
failing to provide a guard for a light bulb located over a 
table saw in the carpenter's shop. The likelihood of an 
injury was slight, and any injury occurring would not be 
reasonably serious. Therefore, the violation was not sig¬ 
nificant and substantial. 


CITATION 288566 


This citation was issued for an accumulation of debrj 
on a walkway next to a conveyor belt in violation of 30 Cl 
56.11-1. This violation is similar to the one described : 
Citation No. 288297. The difference is that the walkway 
here is about 10 feet off the ground. I find that there : 
a reasonable likelihood that the hazard (a fall) would 
result in injury of a reasonably serious nature. The vio¬ 
lation was significant and substantial. 

CITATION 288827 

This citation was issued because valves on oxygen am 
acetelyne tanks were left open while the tanks were not ir 
use in violation of 30 CFR 56.4-33. There were sources oJ 
ignition in the area which could result in an explosion ar 
serious injury. Whether the evidence shows a reasonable 
likelihood of an explosion is more difficult. The inspec¬ 
tor’s statement indicates that the probability of an explc 
sion was slight unless a hose began to leak or the tanks 
were upset. No leaks were found. On the other hand, the 
inspector testified that leaving the valves open when not 
use was a dangerous practice, and that an accident was nol 
unlikely. I conclude on the basis of the entire record t) 
there was a reasonable likelihood that a serious injury 
would result from the violation. Therefore, the violatioi 


'/CIWU' > sru V/OC'I'L 

^ James A. Broderick 

Chief Administrative Law Judge 

stribution: By certified mail. 
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SECRETARY Of LABOR, 

MINE SAFETY AND HEALTH 
ADMINISTRATION (MSUA), 

Petitioner 

v. 

LESLIE COAL MINING COMPANY, 

Respondent 


Civil Penalty Proceedings 

Docket No. KENT 80-312 
A.C. No. 15-07082-03030 

Docket No. KENT 80-313 
A.C. No. 15-07082-03032 

Leslie Mine 


DECISION 


Appearances: George Drumming, Jr., Esq., Office of the Solicitor, 

U.S. Department of Labor, Nashville, Tennessee, for 
Petitioner; 

John M. Stephens, Esq., Stephens, Combs and Page, 

Pikeville, Kentucky, for Respondent. 

Before: Judge Melick 

These consolidated cases are before me upon petitions for assessment 
civil penalties under section 110(a) of the Federal Mine Safety and Dealt! 
Act of 1977, 30 U.S.C. § 810 et scq., the "Act," alleging violations of 
health and safety regulations. The general issue is whether Respondent hi 
violated the cited regulations and, if so, the appropriate civil ponaltie: 
to be assessed. An evidentiary hearing was held in Prestonburg, Kentucky 
on March 17, 1981. At that hearing, the parties filed a motion to settle 
all but one of the citations in these cases, which, with the exception of 
one citation, was approved. The latter citation was vacated and an evi¬ 
dentiary hearing was held as to the remaining citation. Evidence was sub¬ 
mitted at hearing under section 110(i) of the Act regarding the criteria 
for determining the amount of penalty. This evidence was considered in 
reaching ttie penalty amounts approved herein. 


Contested Citation: Docket No. KENT 80-313 

Citation No. 724330, as amended at hearing, purports to charge a vio! 
tion of the mandatory standard at 30 C.F.R. § 77.205(d). That standard pi 
vides as follows: "Regularly used travelways shall be sanded, salted, or 
cleared of snow and ice as soon as practicable." More specifically, the 



oismrc as emitaciefizea by the operator, in the travelway leading rrorn I 
ine parking lot to the bathhouse. It is not questioned that the miners re 
ariy traveled tills route. Tackett estimated that 99 percent of the parkii 
ot itself was also covered with this substance. This too is not disputed 
lie operator. Tackett admitted, however, that he never determined how Ion* 
hose conditions had existed nor when the* area had last been cleaned up. 
aekutt could nol even state when it had last snowed and could only guess 
ow long the ice had been there, lie estimated that the ice could have bcoi 
amoved in 3 or h hours and he actually gave the operator h and 1/?. hours l 
omplete the removal. 

AccordInj; to the stipulated testimony of mine official Bill Wooten, i 
ad snowed the day before the citation was issued and that snow had been 
learecl off the parking lot by a front-end loader. Admittedly, however, a 
esichic of frozen moisture remained at the time the citation was issued. 

Within thin framework of evidence, it is apparent that indeed there 
as "frozen moisture" (ice) on the employee parking lot and travelway to tl 
mployoc bathhouse. The issue to be resolved then is whether that substani 
ad been cleared "as soon as practicable." In order to make a detorminatl' 
f whether the operator failed to clear the icc here at issue within that 
ime frame, necessarily requires knowledge of when that Ice first existed, 
o unrunh Iguoun evidence has been presented to establish that fact and thcr' 
ore MS11A lias not established an essential element of proof that the stan- 
ard at 30 C.i’.R. § 77.203(d) has been violated. Accordingly, the citatio 
s vacated. 

lotion f or Approv al of Settlement 
. Docket No. KliNT 80-312 


Proposals for penalties were first submitted in this case for five ci 
ions. At hearing, it was represented by MSUA that Citation No. 99^717'* h 
icon erroneously included in its petition inasmuch as that citation 


~J I observe that the citation, as amended, failed to allege that the cit 
ravelway was not sanded, salted, or cleared of snow and ice "as soon as 
>racticab.le u —an essential allegation to establishing a violation of sect! 
7.205(d). The operator did not claim that it was prejudiced in this rega 
lowevcr, and such a technical defect under the circumstances is not suffic 
o warrant dismissal. Secretary v. Ralph Foster and Sons , 3 KMSHRC (May 1 
.981). 


u ud u cm 


these citations alleged omy ----- • „,. rtn prlv 

received by the MSHA office, it is apparent that they did noL piopeily 

charge a violation of the standard cited. MSHA conceded, moreover, LWM 
its evidence would not support the violations alleged. Accordingly, 
counsel for HSHA moved to vacate the citations. Under the circumstances, 
I approve the notion and vacate those citations. 


Citation No. 713638 alleges a violation of the standard nt 30 C.F.K. 

§ 75.400. That standard provides as follows: "Coal dust, including l.lont 
coal dust deposited on rock-dusted surfaces, loose coal, and other combus¬ 
tible materials, shall be cleaned up and not be permitted to accumulate in 
active workings, or on electric equipment therein." While MSHA moved for 
approval of a 50-percent reduction in the initially proposed penalty of 
$130, it conceded that it had no evidence to support a finding that the ^ 
cited materials were indeed "combustible." Those allegedly "combustible 
materials consisted of soda pop cans, empty hydraulic fluid cans, and 
apparently some sandwich wrappers the exact nature and quantity of which 
no one could recall. Under the circumstances, I find insufficient evi¬ 
dence that "combustible materials" were "permitted to accumulate in activ 
workings of the mine. Within the framework of the Commission decision in 
Secretary v. Co-Op Min in g Compan y, 2 FMSHRC 3475 (1980), I cannot accept t 
p"ropo sed - se 111 omen t. Since MSHA conceded that it could not produce this 
critical evidence even at hearing, I vacate the citation. 


Citation No. 717362 alleges a violation of the standard aL 3U C.F.R. 

§ 70.100(b). The parties propose a settlement for $60 as initially asses, 1 
It is undisputed that the respirable dust concentration was in fact groatt 
than allowed by the cited standard in effect at the time the citation was 
issued. The sampling revealed a concentration ol 2.1 milligrams of respi¬ 
rable dust per cubic meter of air, whereas the standard then required thal 
exposure be limited to 2.0 milligrams of respirable dust per cubic meter 
of air. The operator had no history of this type of violation and had no 
means of obtaining and testing dust samples on its own. Under the circum¬ 
stances, I find that the proposed settlement is appropriate. 


B- Docket No. K ENT 80 -313 

Citation No. 724334 alleges a violation of the standard at 30 C.F.R. 

§ 75.1003(c). That standard requires that trolley wires and trolley fced< 
wires be guarded adequately at mantrip stations. The parties propose a n 
tion in penalty from $98 to $49 because the hazard was in actuality not <n 
serious as first thought. The subject trolley wire was on the far side o 
the mantrip against the rib In an area in which miners would not ordinari: 


ce l no wire was only from j and 1/2 to b loot above floor level and could 
e caused death by electrocution upon contact:, there was indeed a potentia 
ions hazard. Under the cLretunstancos, I find that the proposed seLtinmen 
appropria Le. 


ORDER 


ket No. KENT 80-312 


CitatLon Nos. 9927171), 9927138, 99272.1.1 , and 7 1.3638 are VACATKI). The 
lie Coal Mining Company is ORDERED to pay a penalty of $60 within 30 days 
tho date o 1 this decision for the violation under Citation No. 7,17362. 


:ket No. KENT 80-313 


CitatLon No. 726331) is VACATED. The Leslie Coal Mining Company is 
iKREI) to pay a penalty oi $69 within 30 days of Lhc da»to of this decision 
• the violation under Citation No. 726336. / 





Judge 



;tr UmLion: 


Oeorge Drumming, Jr., Kh<|., Of! Lee oflkbe .Solicitor, U.S. Department 
of Labor, 80.1 Drnadway, Room 280, Nashville, TN 3/203 (CerLi.iied 
Ma 1 l) 


John M. Steplu-uu;, Esq., Stephens, Combs and Dago, I'.O. Drawer 31, 
I’i.kevll.ie, KY 61501 (Certified Mail) 
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SECRETARY OF LABOR, 

MINK SAFETY AMD HEALTH 
ADMINISTRATION (MSIIA) , 
Petitioner 

v. 

SOUTH EAST COAL COMPANY, INC., 
Respondent 


Docket Mo. KENT 80-330 
Assessment Control 
Ho. 15-10872-03011 

No. 8 Mine 


Appearances 


lief ore: 


DECISION 

C.eorge Drumming, Jr., Esq., Office of the Soli 
U.S. Department of Labor, for Petitioner; 

James W. Craft, Csq., Polly, Craft, Asher & Sm 
Whitesburg, Kentucky, for Respondent. 

Administrative Law Judge Steffey 


Pursuant to a notice of hearing issued March 12, 1981, a hear 
above-entitled proceeding was held on May 7, 1931, in Prcstonsburg 
under section 105(d) of the Federal Mine Safety and Health Act of 
30 O.S.C. § 815(d). 


After the parties had completed their presentations of evidei 
rendered the bench decision which is reproduced below (Tr. 98-105] 


This hearing involves a Proposal for Assessment of Civi: 
filed on September 8, 1980, in Docket No. KENT 80-330 by the 
of Labor seeking to have a civil penalty assessed for an all< 
lation of 30 C.F.R. § 75.1701 by South East Coal Company. 

In a civil penalty proceeding, the issues are whether a 
a mandatory health or safety standard occurred and, if so, wl 
should be assessed, based on the six criteria set forth in sc 
of the Federal Mine Safety and Health Act of 1977. 


I shall make some findings of fact on which my decision 
based. 

1. On June 19, 1980, Inspector Cecil Davis went to the 
Mine of South East Coal. Company and made an inspection of the 
during which he wrote Citation No. 720883, alleging a violai. 
section 75.1701. His citation stated that "two places have l 
advanced to within about 60 feet of an abandoned inaccessible 
of an adjacent mine in the 001-0 underground working section 
boreholes were not being drilled." 



showed ihcil several months p rior to June 19, when Citation No. 720883 
was wri iron, the ,\'o, 8 Mine had cut into the Sin.i th-KIkhorn Mine in 
what is relcrred Lo in this case as the first right section, and also 
in the second right section. 

’I’he testimony of Mr. Holbrook, who was the foreman on the 
night shift in the No. 8 Mine, indicated that boreholes had boon drill 
before the company penetrated the Smi.th-Klkhorn Mine which is adjacent 
to the No, H Mine. AL the; Lime those boreholes were drilled, some 
water was encountered 18 inches from the roof, and a pump was in¬ 
stalled and the water was pumped out of the Smith-Klkhorn Mine; through 
tin": boreholes, and the water then was pumped farther to the outside of 
the mine. After the water was cleared out, and other tests were made 
to make sure that it was safe to do so, the company mined into the 
Still th-Klkhorn, the adjacent mine, and through those holes did inspec¬ 
tions. Those holes, as 1 recall, were 10 feet by 5 feet in size. 
Respondent Lherealter treated the Smith-Klkhorn Mine as a part of its 
No. 8 Mine, and began t:o ventilate it, and Mr. Holbrook made trips cle 
around behind and to the side of the first right and second right sec¬ 
tions where the original places iiad been cut through into the Smith- 
Klkhorn Mine. 

Mr. Holbrook testified that lie went to the place toward whlc 
they began Lo tail: a room and inspected the adjacent mine, which had be 
made n part of the No. 8 Mine, at least twice a week, Cor hazardous 
conditions, .and he states that no hazardous conditions existed, either 
in the form of methane or lack of oxygen or water. 

h. The situation which prevailed on June 19, 1980, when Inspect 
Davis wrote Citation No. 720883 was that respondent’s men were ad¬ 
vancing two rooms to the left of the second right section, and it was 
the opinion of respondent’s management at that time that they were ad¬ 
vancing toward a part of their own mine which, under section 73.1701 
would he considered "abandoned areas” in the mine, meaning the No. 8 
Mine. Therefore, :it was their contention that they were entitled to 
advance to within 50 feet of the abandoned portion under the first par 
of section 75.1701 before they had to drill test boreholes. 

5. The inspector, in his testimony, stated that he believed the 
company had violated section 75.1701 because they were "within 200 fee 
of any other abandoned areas of the mine which cannot be inspected and 
which mny contain dnngerous accumulations of water or gas.” That is a 
portion of sect ion 75.1701. When it was pointed out to the inspector 
that the testimony indicated that the room which had been advanced was 
not an "other abandoned area", but was really in the No. 8 Mine, the 


anv other abandoned areas of the mine which cannot be inspected 
and which may contain dangerous accumulations of water or gas, 
or within 200 feet of any workings of an adjacent mine, a borehole 
or boreholes shall he drilled to a distance of at least 20 feet 
in advance of the working face of such working place and shall 
he continually maintained to a distance of at least 10 feet in 
advance of the advancing working face." 


There are other provisions in that section but they have to do with 
the manner in which boreholes will be made, and not with whether there 
is a necessity that they be drilled. 


It so happens that the testimony shows that the inspector who wrote 
Citation No. 720883 relied on a certified map to determine that the com¬ 
pany was cutting to within 60 feet of M nn abandoned inaccessible area", 
as he referred to it in his citation, so that the first part of the sec¬ 
tion has been satisfied in that the company was relying on certified maps 
and the inspector was relying on certified maps for the purpose of deter¬ 
mining how close they were to an abandoned area in the mine. The testimony 
in this case shows that if a company does cut into an abandoned mine, whicl 
it did In this case, and makes that abandoned mine a part of its own mine 
bv commencing a ventilation system in the abandoned nine and also by making 
inspections in the adjacent mine, then it is considered to be the company 1 .' 
mine that is then being actively worked. Therefore, it would seem that 
respondent was correct in arguing that at the time the inspector wrote 
Citation No. 720883, the company was entitled to cut to within 30 feet of 
the abandoned area before it had to drill boreholes. 


The inspector's belief that the company had violated the second 
portion of section 75.1701 was based on language in his citation to the efl 
that the company was within "60 feet of an abandoned inaccessible area of < 
adjacent mine". The testimony in this case shows that the company was not 
within 60 feet of "an abandoned inaccessible area of an adjacent mine". Tl 
inspector showed, by his more precise evaluation of Exhibit A in this case, 
which was made after there had been further mining and which was not avail¬ 
able to him at the time he wrote the citation, that the place to which the; 
had progressed at the time he wrote the citation was actually 100 feet froi 
the mine which he referred to as abandoned and inaccessible. 


The inspector, of course, was without the testimony of Mr. Holbrook 
in this case because Mr. Holbrook testified in this case that the area 
toward which they were mining was not abandoned and inaccessible in the 
sense that those terms are used in section 75.1701 because that area was 
being ventilated and was being inspected by Ur. Holbrook at least twice a 
week. So, it was not inaccessible, and it is not abandoned in the 
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sense 
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section 75..1.701 was proven. 

Wow, 1 am aware that the Comm iss ion lias said in many cases thai 
rep,ulat ions are to he interpreted in the manner which will bo (.he me 
likely to prevent accidents and injuries and the Commission has verj 
recently so ruled in Secretary of Labor v. Ideal Ind us tries, Ceme nt 
H lv I si on . 3 I'MSIIRC 843 (1981). In that case, the Commission interpt 
a section so as to require a company to correct equipment lie Core it 
even put in an area where it might be used, if it's defective in an\ 
even if Lho equipment has not been used at the time that it is exami 
by an inspector. The Commission .said in that case that the primary 
of tiie Act is to prevent accidents; that an interpretation should be 
given to any regulations which would bring about safety and advance 
in the mines. 

The interpretation that I place on this section in not as stric 
interpretation as the inspector gave it, but I believe that the fact 
this case support my finding because the inspector did not have in l< 
possession the facts which have been introduced in this case. When 
inspector wrote Citation 720883, he did think that the company was 
grassing toward an abandoned inaccessible area when, in fact, that u 
the case. The area toward which the company was advancing had been 
spected, and was known not to have any hazardous conditions in it, a 
company was relying on certified maps and the foreman who testified 
today said that he had made the determination that ho was not within 
50 feet of the abandoned area, if i.t can be called that, and thorefo 
that lie did hot feel that lie had to drill boreholes. The testimony 
this case shows that he was, in fact, not within 50 feet of the othe 
area, and therefore there simply are not facts in this case to suppo 
requirement that boreholes should have been drilled under the second 
provisions of section 75.1701. 

After 1 received the transcript in this proceeding, I was reminded t 
unscl for the Secretary had taken the position at the hearing that lie d 
t wish to file a posthearing brief and that he would "just stand on the 
stimony that has been provided to the judge" (Tr. 95). If the Secretar 
ould decide to file a petition for discretionary review, section 113(d) 
(iii) of the Act provides that M [e]xcept for good cause shown, no assi 
nt of error by any party shall rely on any question of fact or law upon 
ich the administrative law judge had not been afforded an opportunity t 
ss." The Secretary's position before me was so broad that he could arg 
ything before the Commission and contend that I had had an opportunity 
ss upon it. My bench decision did not discuss the unusual circumstance 
der which Citation No. 720883 was issued. If a petition for discretion 
✓ iew should be filed, the Commission may well wish that I had explained 


also personally inspected the abandoned area toward winch they were aciv-uu. i 
and knew that it did not contain any dangerous accumulations of gas or wnte 
or air devoid of oxygen (Tr. 74-76; 85). Nevertheless, someone reported tli 
otter to MSIIA (Tr. 90) and an inspector named Carlos Smith catne to the min 
on tliu night of .June 18, 1980 (Tr. 68; 79-80; 85). After Inspecting the mi 
Inspector Smith advised Mr. Holbrook and other personnel at the mine that t 
could make one more cut of coal in each room before they were close enough 
the so-called abandoned area to require the drilling of boreholes (Tr. 82-8 
89-90). 

Inspector Smith reported to his supervisor, Mr. Charles Miller, that h 
had examined the mine to determine whether a violation of section 75.1701 h 
occurred (Tr. 21). Mr. Miller wanted to follow up on Inspector Smith’s rep 
Therefore, Mr. Miller and Inspector Cecil Davis, the inspector who wrote 
Citation ’.'Jo. 720883 here involved, drove to respondent's Mo. 8 Mine during 
day shift on June 19, 1980 (Tr. 29). They examined the 001 Section. Then 
tliey reviewed respondent’s certified maps showing the rooms being advanced 
and the so-called abandoned areas in the Smith-Klkhorn Mine, which had been 
integrated at that time with the No. 8 Mine, and Inspector Davis wrote Cita 
tion No. 7208S3 alleging that a violation of section 75.1701 had occurred 
because respondent was within 60 feet of an adjacent mine (Tr. 9-11; 22; 25 
34; 66). 

The record also shows that some person or persons have filed a diserfin 
nation case against respondent under section 105(c) of the Act because of .s 
of the events which occurred about June 18, 1980, when the men on Mr. Holbr 
night shift refused to work because boreholes were not being drilled (Tr. 9 

Additional matters mentioned by Inspector Davis include his statement 
that if he had seen anyone walking around in the Smith-Elkhorn Mine, which 
been merged with the Mo. 8 Mine, he would have issued an imminent-danger or 
because, in his opinion, the roof had not been supported at the point where 
a person would have to enter the Smith-Elkhorn Mine from the No. 8 Mine (Tr 
Also, although respondent's map (Exhibit A) in this proceeding shows tliat 
respondent is ventilating the Smith-Elkhorn Mine now that it has become a p 
of its No. 8 Mine, the inspector took the position that respondent may not 
be properly ventilating the Smith-Elkhorn Mine and that citations, not befo 
me in this case, have been written with respect to respondent’s alleged fai. 
ure to get MSHA’s approval for the way respondent is ventilating the Smith- 
Elkhorn Mine and for the failure to install roof bolts in the first and sec 
right sections where the Smith-Elkhorn Mine was first penetrated about Febri 
of 1980 (Tr. 42-43; 45; 55; 60; 62-63; 65). 


second right; seel ions penetrated the SmLth-Elkhorn Mine all trouble 
respect to v/het.Uer Mr. Holbrook should have gone i.nLo the Smi th-Klk! 
and whctlioi* the Smth-p.lkhorn Mine was being ventilated properly on 
.1980, when Citation No. 720883 was written. On the other hand, the 
told me that the alleged Issues as to respondent's roof bolting and 
of the Smi Lh~Klkhom Mine were not before me and that he did not th 
I had to consider those matters in determining whether there was a ' 
of section 73.1701 (Tr. 43; 33). 

Anyone who reads the first sentence of section 75.1701, quoted 
bench decision, will see that the requirement for the drilling of b< 
becomes increasingly necessary, depending upon the amount of .inform, 
possesses with respect to the "abandoned areas" toward which one is 
If one has certified maps showing the location of the abandoned are, 
entitled, under the first part of section 75.1701, to advance withii 
of the "abandoned areas" before he lias to begin drilling boreholes, 
next, step in the requirements of section 75.1701 refers to "other ol 
areas", meaning those which are not shown on certified maps. If orr 
toward abandoned areas not shown on certified maps, he must start d: 
boreholes when he is within 200 feet of such areas because lie has .1 
ledge as to their exact location than lie has when certified maps at' 
showing the location of such abandoned areas. 

In my bench decision, I referred to "abandoned areas" as that 
used in section 75.1701. That reference was based on the dcfinitioi 
"abandoned areas" given in section 75.2(h) which states that "'[n]b 
areas’ means sections, panels, mid other areas that are not ventila 
examined in the manner required for working places under Subpart D . 
Part 75." In my bench decision, I indicated that it was doubtful i 
area toward which the rooms were bing driven constituted "abandoned 
because they had been made a part of respondent’s No. 8 Mine and ve 
ventilated and inspected. The question of whether respondent was v 
and inspecting the Smith-Ulkhorn Mine sufficiently to eliminate the 
ISlkhorn Mine from the category of "abandoned areas" was not conside 
be important in my bench decision because section 75.1701 does not 
an operator to drill boreholes when approaching admittedly "abandon 
ns defined in section 75.2(h), until an operator is within 50 feet 
abandoned areas as shown on certified maps. 

It should be noted that the inspector conceded several times i 
testimony that respondent had made the Smith-Elkhorn Mine a part of 
Mine (Tr. 23-24; 36; 57-58; 63). The inspector cannot state that t 
Rlkhorn Mine is a part of respondent's No. 8 Mine and simultaneous! 
that the Smith-Elkhorn Mine is an "adjacent mine" for the purpose o 
that respondent had violated section 75.1701 by advancing to "withi 
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was in error in relying on its certified maps and maintaining Unit U u 
entitled to approach vnthiu 50 feet of the "abandoned areas’ 1 befoie it. 
to drill boreholes. As to the inspector’s claim that respondent’s niami 
didn't really know where the Smith-Elkhorn nine was located (Tr. 50) , 1 
record shows that respondent’s vice-president was the super i lit endon t: of 
Smith-El khorn Nine when it was developed (Tr. 76; 07) and that lnspf-c Lc 
was told by respondent that the engineer who prepared the map for the 1 
Elkhorn Mine was the same enj'ineer who prepared respondent's map (Tr. (: 

For the foregoing reasons, I helieve that my bench decision reaeiu 
proper result when all of the evidence in this proceeding is considered 
Therefore, riv bench decision is affirmed. 

imr.KKFORF;, it is ordered: 

The Proposal for Assessment of Civil Penalty filed on September M, 
in Docket No. KENT 80-330 is dismissed because no violation of section 
ns alleged in Citation No. 720883 dated June 19, 198(1, was proven. 

0itocJlsQ_ pj) (J, 

Richard C. Steffey z 7 £<y 

Administrative Law Judge 
(Phone: 703-756-6223) 
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LLOYD bUAXLLL, 


Comp.l ainant 

v. 

ISLAND CKFE.K COAL COMPANY, 

Respondent 


Complaint of 1)isehargc, 

Discrimination, or Interference 

Docket No. KENT 81-46-D 

Hamilton No. 1 Mine 


Appearances 


He fore: 


DECI SION 

Merry W. Mall, Esq., Owensboro, Kentucky, for Complainant; 
William R. Nhitledge, Esq., Logan, Morton & Whit ledge, 

Hadisonvillc, Kentucky, for Respondent. 


Administrative Law Judge Steffey 


lursuant to a notice of hearing issued February 26, 1931, a hearing 
the above-entitled proceeding was held on April 14 and 15, 1031, in MncMs 
viUo, Kentucky, under section 105(c)(3) of the Federal Mine Safety and 
Health Act of .1977 , 30 U.S.C. § 815(c)(3). 


After the.’ parties had completed their presentations of evidence, I 
rendered the bench decision which is reproduced below (Tr. 553-591): 

This proceeding involves a complaint of discharge, discriminati 
or interference filed on December 5, 1980, in Docket No. KENT 81-46- 
by complainant, Lloyd Urar.ell , pursuant to section 105(c)(3) of the 
federal Mine Safety and Health Act of 1977, alleging that respondent 
Island Creek Coal Company, discharged Hrazoll in violation of Seetio 
.1. C).j(c) ( L) of the Act because he had notified respondent’s management 
of dungoL s i hiat ive to safety violations in the coal mine where com¬ 
plainant was employed. 


I shall make some findings of fact on which my decision will he 
based, and these will, be given in enumerated paragraphs. 

1. Lloyd Urazcll, the complainant in this proceeding, was bori 
on November 5, 1924, and is 56 years old. He has a wife and a son ai 
daughter who are 29 and 34 years old, respectively. Mr. Brazell beg; 
working for Island Creek on June 15, 1970, at Island Creek’s Hamiltoi 
Mo. 1 North Mine. He began as a member of the union and performed 
various types of work until December 6, 1974, when he was promoted 
to a management position. He first supervised a working section, tin 
became what lie called an assistant mine foreman on the 4 p.m.-to-12 
midnight shift. Finall he was a belt foreman on the 12 -ii ipht-ti 
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Brar.cll su ggests 7 occurrence* which contributed t «» [.i.i:-.r •• 

nation. Br,szell received a letter Crnui liSIIA dal ed N^v.-iuIm ■ i I" . 
stating that MSIIA had concluded, on the basis <'i its 1 "v.s.t i y..w 
of his complaint, that no violat ion of sect ion lU'.(r) lud orrur 


4 . Brazell testified at Lite hearing that In- had h-vn lai 
for the reasons given in Ills complaint filed with HSIIA, ami l»n 
matters in addition to those mentioned in his JMIA etniip I a i it i . 


3. Item A in BrazeU's com]* 1 a i it L, or Mxhlhll A, is Mini 
employees were cutting grounds out of trailing eahU-:.. lUa/.d! 
tained a watchful eye on the personnel in I In* mine and ‘‘V.-niual 
eluded that an employee named Hark.ley was ml.l ing out (he gionn 
day Brazell found all men on his seel.ion gathered around a spM 
the trailing cable to the coal drill. The coal drill wouldu i 
because of a malfunction of the cable from which gumml v/iies h 
cut. Brazell had the defective splice removed I rout fin- rahle. 
wanted to show Lite splice to Jim Scott, the mine foreman, sn lie 
a qualified man named O'beury to Lake charge ol Lite sect ion whi 
Brazcll took the splice to Scott. Scott: was upset with Ilia.-el I 
bringing the splice to him at: that Lime. So, Ura/.ell went to s 
the splice to the mine superintendent, dim Jennings, who lineal 
have Brazell's license revoked for leaving the section. Alter 
shift ended that day, Brazcll was called l.o the oil ice where m.i 
advised Brazel.l that he had violated an Island Creek rule to th 
that section foremen are not permitted to go outhy the belt tai 
during their working shifty. Hrazell had never heard ol (hai i 
before. In Jennings' testimony, lie stated that he did not tine 
revoke Brazell's license, blit that: he did tell llrazell that he 
not have left his section to bring the splice outside, and that 
Brazell insisted on leaving to take tdie splice to MSI IA before h 
was over, that he would he discharged. Jennings made 11 clear 
testimony that he had no objection to Bra/ell taking, the spl lei 
provided he did not do it during his working shirt while leavln 
crew of men unsupervised. It was Jennings' contention that, lira 
not inform Jennings that he had loft O'heary In charge of Ills .• 
at the time he left with the splice. 


6. llrazcll never did report to management that he hrlicv 
Barkley was responsible for cutting grounds out of cables. Dm 
for BrazeH*s failure to report Barkley to management was that 
father-in-law is a management official. Brazeil said the inch 
garding cutting of ground wires out of trailing cables nccurrct 
4 years prior to Brazell's termination. 


ino. Braze.ll defined outlaw minors ns minors who won't produce con] 
id who don't want others to produce. The primary offender named as 
a outlaw miner was C. P. Parrish who was a loading,-machine operator, 
arrisli wouldn't run the .loader along the ribs to clean up loose coal 
id gave reasons, such a 5 ; curtains being in the way, for not cleaning 
[i tin’ coal. Parrish was eventually killed by another miner named 
iddy Higdon who was operating the loading machine and caught Parrish 
jtween the rib and the Loader and crushed him to death. That incident 
ccurred about 5 years prior to Bruxcll's termination. 

IS. Item C in Bra/.ell's complaint, or Exhibit A, is that some 
iners engaged In deliberate acts which created phony accidents and 
.‘Stroyod equipment. Brazel.i gave two examples of such activities, one 
jcurr.ing about 3-1/2 years before Brnzo.l.l's termination and the oilier 
10 occurring about 1-1/2 years later. The first incident was that 
;nzelL was asked to supervise the No. 3 Unit because it had not been 
.inning coal very well. Brnxoll discovered a man named Coffman was 
L'l.lberately causing tram motors to cease working. A total of 13 
^torn were ruined before that practice was stopped. The second inci- 
jiit also involved Coffman. This time Coffman deliberately ran a 
jading machine under an overhang so that the materials would cover 
ic loading machine. Two young shuttle car operators were alarmed by 
io fabricated roof fail aiul Coffman made It appear that Hraxcll was 
; fault, Braxell filled out an accident report at the end of the 
lift and told Coffman to go to the hospital for a physical examination, 
raxell docs not claim that he explained to management that the roof fall 
is deliberately contrived by Coffman. Jennings, in his testimony, 

:ated that he had not been told about any phony accidents that had been 
msed In the mine and that an accident report should indicate the fact 
lat there was a contrived accident, if that, in fact, was the cause of 
io accident. 

9. Item D in the. MSIIA complaint, or Exhibit A, is a suggestion 
int fIre-bossing irregularities occurred over a long period of time 
id that they were condoned by management. Brazell explained the fire- 
iss irregularities by stating that a UMWA fire boss named Dan Brown 
is a safety committeeman who was able to bargain for things with 

uuigement. Brazell said Brown wasn't proshifting on Sunday when he 

is supposed to proshift and that Brown didn't check A3 seals that he 
is supposed to check. Ills initials and date of examination did not 
ipear at the seals. That could be a serious oversight if methane 
lould seep through a seal. Brazell said that when he reported Brown's 
ladequatc fire bossing to management, Brazell was told that they didn't 
icstion Brown because of his seniority, or that they were obligated to 

own in some unexplained way. This went on Cor A or 5 years, according 
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reported by Brazell to .Jennings had loft Island Crook's mine. In his 
ties L inon v , Jennings denied that Brazell had ever given him the name; 
of any person who had made bomb threats and that all ho could cl.ii.it 
from Brazell were innuendos, about which lie was unable to make any 
investigation. 

.11. Item F in i lie MSHA complaint, or Exhibit A, refers to known 
false safety obfuscations. Brazell said that the aforesaid reference 
was to bomh threats and to occurrences such as Ken Hermes’ objection 
to wal king over or around tires leading to the mantrip. Braze 1.1 and B 
Green loaded out some of the tiros just to get Hermes to move ouL of 
the way. Brazell said that the relationship of Hermes’ objection to 
tires and Urazell.’s termination, was attributable to the fact that 
Ho.rmes is still working for Island Creek while Brazell is gone. In hi 
testimony, Jennings stated that materials did accumulate at Limes near 
tlie slope and that he would not challenge Brazell's statement that tir 
digitL have been in the miners' way at times, but he said that the tire 
were not there by design and that they were removed when it was brough 
to his at tent, ion . 

12. Item C, in the MSHA complaint, or Exhibit A, is a reference 
to known users and usage of drugs. Brazell told about two different 
minors who were allegedly using drugs, or carrying them. One was n 
miner named Heady who was a son of a mine official named Dorris Heady. 
On one occasion Brazell found Heady asleep on coal where equipment had 
to mover coal. So, Brazell put Heady in the shack and told Heady to st 
there. But the mine foreman and the mine superintendent advised Braze 
that he should not have clone that. The next day Heady was alert and v 
operating a shuttle car when Grassiano, a mine official, complained tc 
Brazell that Brazell should get Heady out of the mine. Brazell claim? 
that he later heard that lleacly had tried to run over Grassiano with tl 
shuttle car Heady was driving. In his testimony, Jennings stated that 
Grassiano had never reported to him that anyone was trying to run him 
down and that he did not have any knowledge of that situation. The 
second miner on drugs referred to by Brazell was a man named Mike 
Albright who was once speeding in a railrunner and became upset when 
Brazell and his men blocked his path while they were doing work on tin 
track. Brazell eventually arranged for a safety committee meeting re¬ 
garding Albright, and Albright was put on medical leave and eventually 
overcame his drug problem. Jennings, in his testimony, corroborated 
the fact that Albright had been assisted In overcoming his drug problc 
and that the man recently thanked Jennings for the role Island Creek 
had played in rehabilitating him. 


s ci c sc i. i p c i on oi uie slope: belt which became Bruzell's respon 
during the last position Hr;-,/.c:ll held prior to his termination 
The slope was the most outhy portion of the convovor system. It was 
about 2,100 feet long and when braze 11 started supervising it, there 
were .1.9 employees shoveling coal along it. There was such a strong 
velocity ot air along the belt that large accumulations of coal dust 
and float coal dust would accumulate along it. 15 raze 11 said the accu 
lation constituted both a fire and explosion hazard. The coal accumu 
lations were greatly reduced after braze11 found an escaneway that ha 
been blocked by a roof fall. When the escapeway was cleared out, int 
air traveled a different route which reduced the velocity of air in t 
slope and permitted t.ho slope licit to operate without ns much clanger ■ 
problems resulting from coal spillage. Rrazcll does not know if his 
finding the roof fall contributed in any way to his termination. Jenn 
in his testimony, stated that the roof fall which Rraze.ll discussed h 
already been brought to his attention and that the airway was cleaned 
out and that the traveling of the air was changed afterwards. Jennin, 
denies that llraxell had any material part to do with the change in <ii 
flow or the cleaning out of the airway. 

14. Brazoll testified that an MSHA inspector named Goldsberry c 
Ts.l.and Creek for failure to have a guard at a tailpiece at the bottom 
the slope. After guards were made, they were installed under Braxell 
supervision. Later Brazell heard that Jennings, the mine manager, wa 
trying to obtain an affidavit from two men named Cooper and Underwood 
stating that a guard existed at the tailpiece. Brazell didn’t know wl 
this guard, or alleged effort to get affidavits contributed to his to 
nation. Jennings testified that no citation was Issued for failure ti 
have a guard at the tailpiece but that an inspector did suggest that 
one be placed there, and that it took two efforts by management persoi 
nel before one was constructed which met the inspector's spcci f: icat Loi 
Jennings also denied that lie had ever tried to get an affidavit from 
people that the guard existed before it became the subject of a sugge: 
tion by an inspector. Jennings further explained that .it would have 
been unnecessary to get an affidavit, In any event, because the fact 
that no citations had been issued made it unnecessary for Island Cree' 
to compile evidence concerning the mitigating factor of negligence. 

15. Brazcll received some bonus checks but he did not like to g. 
them because they appeared to be based on a combination of factors 
such as achievement of significant production as well as safety-relat 
efforts. To show his disdain for such checks, Brazell once endorsed i 
for about $5.00 and gave it to Jerry Stewart when Jerry was on his wa; 
to buy drinks at a tavern. Brazell never did cash other bonus checks 
he says. It is not clear how Brazell's aversion for the bonus checks 
affected his termination. Jennings testified in connection with Exhil 


South nine personnel were sent on the suriucG 10 luo saopt. tm. 
Mine. They would look in the slope and then would remain outside 
hack to the South Mine without doing any work. Eventually, Hra/.e 
notified of the men's names so that he could he certain that mine 
the South Mine actually came into the slope to work. Once a mine 
Mudbone got sick and was picked up by an ambulance. Mttdbone had 
ambulance to take him to Hamilton No. 2 Mine instead oi to a doct' 
hospital. Brazell never heard of Mudbone* after thnt, and brazo.ll 
know what the sending of miners from the South Mine to work in 111 
in the North Mine contributed to bis termination. Jennings t:ost;i 
that he had never heard of Mudbone, but he did say that they had 
some trouble getting the men from the South Mine Ln report (or wo 
actually work in the slope at the North Mine, and that that probl 
overcome after they started sending a supervisor along with Liu* m 
make sure that they stayed and worked In the slope. 

17. Brazell testified that new men are supposed to wear gre 
to identify their lack of training and experience, but hraxell :;a 
the experienced miners also started wearing green hats so that if 
were inclined to avoid work they didn't like, they could plead ig 
or lack of experience, ttrazc.Ll told about a young man named Bucli 
who was only 20 years old, but who falsified the records so that 
make it appear that he had the experience of n 34-yoar-oid man. 
mine foreman, George Caudill, happened to use Huchanau on a sped 
where his actual lack of training became obvious and caused tin* m 
to be extremely upset. Brazell did not say that anyone blamed hi 
the fact that Buchanan's records had been falsified of for the fa 
experienced miners wore wearing green hats. Consequently, there 
way to determine what these Incidents had lo do with Uraxell'r. te 
Lion. Jennings, in his testimony, stated that lie was unaware of 
of a lot of miners who had experience wearing green hats to feign 
perience to avoid work. He pointed out, however, that any sectio 
worth his salt would know which men on his shift were experienced 
and which ones were not. 

1.8, Brazell testified about a miner named Don Brown who cam 
work on Brazell's midnight-to-8 a.m. shift after having spent son 
in prison. Don was the son of the fire boss mentioned in Finding 
above. Don had a habit of sleeping on the job and also had an af 
to be near a female miner named Smith. Brazell stated that Don B 
never molested the woman, but some of the miners criticized Braze 
not separating Don from the female miner. Eventually, the other 
stopped covering for Don's habit of sleeping on the job and Don u 
to another place after he had, on one occasion, been observed sle 
overly close to the haulage track. Brazell did not know how Don 
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IUWL li buiue Limes naci lens oxygon and acetylene than he wanted. 
Powell started placing the cylinders where they didn't belong and 
that created a safety hazard, according to Brazell. This occurrence u 
put into the record by Island Creek's counsel, but the facts are as mu 
in ]iiav;e 11 s favor as they are against him. So, it is not clear vhv i 
was made the subject of an Inquiry. In Jennings testimony, he agreed 
that a conflict Itncl occurred between Powell and Brazell concerning the 
use of the welding equipment and Jennings resolved the problem bv havi 
both men given keys to the place where the oxygen and the acetylene cy 
indeis were kept, with the understanding that each man was entitled tc 
use the equipment. 

20. Four other managerial employees were laid off on May 30, 19J3 
at the time Brazell was laid off. One was L. VJ. Harris, who was pliysi 
cal.ly older than Brazell and had been there longer than Brazell. The 
other three men were named Ballard or Doc Morgan, James Scott, and Red 
Wilson, Those three were all younger than Brazell, but James Scott ha 
worked lor Island Creek longer than Brazell. Since Brazell was not th 
oldest, physically, or the one with the most seniority, his being incl 
among those laid off, does not indicate any specific kind of discrimin 
tlon. In his testimony, Jennings agreed that L. W. Harris was not phy 
cally able to keep working as a section foreman. He also agreed that 
Ballard Morgan and James Scott had problems, and Chat all of the men 
would have been people whose absence from the work force would be adva 
tngeous to Island Creek. Jennings explained that Brzaoll had been in¬ 
cluded among the five men from the North Mine who were laid off on May 
1980, because Brazell was unable to coordinate the work of a crew of m 
on a working section. The result was that Brazell's section produced 
less coal on an average basis than other sections produced. Jennings 
did not present any figures to support that contention, but he insiste 
that if the slope job (described in Finding No. 13, supra ] had not bee 
created for Brazell, Brazell would have been laid off as a section for 
man at tIre time he was transferred to the job of supervising the slope 
belt and the bottom area. 

21. Brazell was laid off on Friday, May 30, 1980. He went back 
to see Island Creek’s president, Pete Pctzold, who was courteous but 
made no commitments. Then Stilley Mason wrote Brazell a letter explai 
ing to Brazell how he could keep his insurance in effect. Also, Islan 
Creek recognized that Brazell had been laid off just 1 week before he 
would have received a vested interest in Island Creek’s retirement 
program. Island Creek credited Brazell with the extra required week 
and gave him papers to fill out if he wished to do so. Brazell has 
never filled out the papers because he said that if he had kept workin 
he was covered by about $250,000 in insurance as compared with $5,000 
as a retiree. Also, he would receive about $176 per month as a retire 
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23. Donald II. Watson krstil ied on llrn/.el l *s hehall. 
battery maintenance person at island Creek. He (limbs '’r.i/rll 
rate a" 9 on a scale of l to IU for sal el y. Me thought I'.rn/.el! 
safety report.'; to management but couldn't rile a single e.-.amp! 
did not know of a time when Braxell refused to work on account 
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24. Kenneth W. Butts testified on Ura/ell’s behnlt. He :.u l l woik 
Tor Island Creek. He respected Braze! I's knowledge an.I vaied him a-, a 
10 on a scale of 1 to 10. butts never knew of a slope bus:, prim in 
nrazell holding that position. Butts is a median ir who goes whn «• he’-, 
needed. lie found fire in the .slope at the end ol Ills shill one dav in 
Vobruary 1081. lie and some other men pul. out the 1 ire in about 4 i mmui 
or an hour, 'the slope was closed down for cleanup lor al.onl om* or i wo 
shifts. Butts also found a ground monitoring wire ml oul ol a cable, 
or blocked out of a cable, in March 1981, but these things occiii red lonj 
after Brazell had been laid off. Butts had beard of an incident whole 
miners were paid a bonus so that coal could be produced in unanl itv 
without worrying about safety, lie said that. that, had occurred in March 
1981, and that he had heard of it before that. Jennings leslilioJ that 
when he was transferred from the Sou Lit Mine to the North Mine, lie her.nm 
aware of the fact that some miners were given extra pay lo do work whirl 
they should have been required to do in the regular rmtrse of their 
assigned duties, lie discouraged mu! stopped that type of thing,, and 
by the conversion of the mine to a computer system lor payroll purposes 
he thinks he has been able to eliminate the juggling of lime cards 
whereby a miner could be paid extra for cither not he Ing. at the mine 
or for work not actually performed. Additionally, Jennings did away 
with the giving of barbeques for any section which might, produce, the 
most coal in the mine in a given week or a given month. The union itse 
objected to the process of giving special awards to those units which 
produced the most coal. 


1 ense sees things done occasionally that: are an indication of meddling 
with electrical connections, hut he said that he wouLd have to see 
someone actually do something before he would be able to state that 
anyone had done an unsafe act. He thought that the Hamilton lline was 
a safe mine in which to work. 

2G. Everett Miller testified in BrazeU's behalf. He is a sunpl 
person now for Island Creek. Uc thinks Brazell is safety oriented and 
would rate him at the top of the scale from 1 to 10 as a safety-minded 
person. Miller thinks Island Creek lias brought in new management 
personnel in the South Mine, where he moved in 1979, hut he doesn’t kno 

about the North Mine. lie knows that Brazell found methane; in a sectia 

where it had never previously been found, but he said that methane com 
and goes and can In: found anywhere at certain times. He thought that 
management had worked to achieve a safe operation in the North Mine. 

27. Dale E. Dnmln testified on Brazell's behalf. He is a tempo¬ 
rary mechanic for Island Creek at the present time. He thinks that 
Brazell. is an extremely safety-conscious miner, and he would rate liras 
as an 3 or 9 on a .scale of 1 to JO. He doesn’t know why Brazell would 
have been terminated, and he stated that Island Creek had employed 
Stan Belmar as a face boss on the Ho. 1 Unit after Braze! 1 was laid of 

23. William 1). AJvey testified on Brazell's behalf. lie is now a 
supply person. He thinks Brazell is safety-conscious and would rate 

Brazell as an 3 or 9 on a scale of J to 10. He doesn’t know of anyone 

who was hired to replace Brazell. He knows that the nine was cot back 
from 10 to 8 active working sections. He knows of an incident where 
Brazell would not turn on the electricity when It had been turned off 
until all men were accounted for, but lie also stated that that was sta 
dntd procedure for turning the power back on after it had been off. 

29. Jim Garrett, who is now working for Kenellis as a belt man 
in llarco, Illinois, was terminated as third-shift belt foreman on 
June 27, 1980, after Brazell left. He never heard that Brazell was 
terminated for making safety complaints. He thinks Brazell is safety- 
conscious and would rate him as a 10 on a scale of 1 to 10. He also 
knows that the sections were reduced from 10 to 8 active sections with 

2 standby units. Garrett says that Island Creek brought in Stan Be line 
Bill Wood, Jack Milner, and Don Beverly. He says that these men were 
working ns UMWA employees who were given supervisory positions. Jenni 
In his testimony, corroborated Garrett's statements to the effect that 
no new supervisory personnel had been hired and that some of those who 
had been put in supervisory positions had been given those positions 
on a temporary, or acting basis, because either some section foreman 
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knowledgeable supervisor is concerned, lie thinks brazell wan din 
charged because of brazell's stand on safety, but his appiaisal of 
brazell is based on events which occurred in J 977 , or about 3 years 
before Brazell was laid ofJ. Witherspoon said that some section fore¬ 
men paid ''ien to run coal, but that involved the top-tonnage unit. f.C 
another section foreman, who was not in charge of the top-tonnage unit 
tried to give a bonus, he didn't succeed. Witherspoon discussed hiss 
having to install as many as 800 roof bolts in a crosscut after a top- 
lonnage shift had worked solely to achieve high production and had 
skipped placement of roof bolts. Witherspoon thought that the aforesaid 
events had something to do with Braxell’s termination, hut ho conceded 
it all occurred about 3 years prior to brazell's termination. Wither¬ 
spoon also conceded that Brazell had testified on his behalf in his 
suit against Island Creek. .Jennings testified ihnt it was a fact that 
sometimes a shift will, in its eagerness to produce coal, fail to put 
in the proper number of roof bolts, and that nearly all section fore¬ 
men, from time to time, find themselves slowed down on their shift 
because they have to do work which the previous shift should have done. 
Jennings tries to see that that type of thing does not occur. 

31. Jennings testified that when lie was required to reduce the 
number of personnel at the Hamilton Mine, the number of union workers, 
or hourly workers, was reduced from 604 to 548, and that the number of 
managerial employees was reduced from 96 to 83. He testified that some 
of the people laid off were his personal friends and that it was a dif¬ 
ficult decision for him to determine which .individuals should ho laid 
off on May 30, 1980, when Brazell was laid off. He readily agreed that 
the selection of the personnel to be laid off was based on what was good 
for the overall operation of the mine, and that the people who were con¬ 
sidered the least productive necessarily were among those who were laid 
off. Hr. Whitledge, in his closing argument, stressed the fact that a 
managerial employee has no contract with management as do the miners, 
and therefore have no way to insist that they be rehired if a prospective 
opening is filled at a future time after their discharge. 

I believe that those findings of fact cover the essential facts 
that have been introduced in this proceeding. The question, of course, 
which is raised by the filing of a complaint under section 105(c)(3) of 
the Act is whether a violation of section 105(c)(1) occurred so as to 
entitle the complainant to the relief which he seeks under section 105(c) 
of the Act. Section 105(c)(1) of the Act provides as follows: 


No person shall discharge or in any manner discriminate 
against or cause to be discharged or cause discrimination 
against or otherwise interfere with the exercise of the 



oi health violation in a coal or other nine, or because such 
minor, ropresentaLive of miners or applicant for employment 
Is the; subject of medical evaluations and potential transfer 
under a standard published pursuant to section 101 or because 
such miner, representative of miners or applicant for employment 
has instituted or caused to be instituted any proceeding under 
oi related to this Act or has testified or is about to testify 
in any such proceeding, or because of tho exercise by such 
miner, representative of miners or applicant for employment on 
behalf of himself or others of any statutory right afforded 
by this Act. 


In his cloy 
the fact that it 
a violation of s 
that in some ins 
only by infernne 
donee shows that 
his argument thr 
particularly per 
105(c)(1). The 
a job of slope f> 
nant in a sort o 
for laying compl, 
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;ing argument, Mr. Nall, on behalf of complainant, stress 
1.5J not always possible to prove by direct evidence that 
lection 105(c)(1) has occurred. He correctly states 
stances a violation of section 105(c)(1) can be proved 
cs and by the fact that die preponderance of the evi- 
a violation of the Act did occur. Mr. Nall stressed in 
ee different situations or factors that he thinks are 
suasive in showing that Island Creek violated section 
first of his factors was that Island Creek had created 
oreman for complainant to hold and thereby put complai- 
f standby position so that when a good excuse came aiong 
ainant off, he could readily be cited ns a nonessential 
the job which had been created for him was not an 


That is probably the best argument in this case that can be made 
for proving that a violation of section 105(c)(1) occurred. But it had 
to do more with the company's motive than with whether Brazcll, or com¬ 
plainant, was discharged because of his reports of safety matters to the 
company. There is no doubt that complainant was put in a position from 
which he could be discharged without creating a problem for the company, 
hut X think that Jennings satisfactorily explained that he was dissatis¬ 
fied with complainant's performance as a section foreman, and that about 
1977 or 1978, when complainant was transferred to the position of slope 
foreman, he could have made a decision to discharge complainant at that 
time, but instead created the position of slope foreman for him. 

Jennings indicated that there had been some problems with the motors 
installed at the slope belt and that the company was rebuilding and up¬ 
grading the equipment so as to eliminate those problems. At that time 
having someone as a slope foreman was more important than it became later 
after the motors had been upgraded and other work had been done on the 
slope belt to eliminate the need for having people to shovel coal off of 
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Of t mv problems" with tWady, who was the sun of one of , n.-.na f j.*non t « 
officials, 1 cannot conclude that Heady’s having worked unde^ com j i 
nant's supervision, would have been any reason for Island 
chosen complainant as a person to be discharged. 


The third item Lhat fir. Nall stressed In his closing iirf-unn-ni: wn<; 
that conn 1 ainnni Iiad reported to management that Dan Brown, who was 
a union fire boss, was failing to make his preshift examinations pro,w 
erly. Mr. Nall stressed the fact that since Brown was also the chairman 
of the safety committee, that fie had a lot of power at the mine. 1 
would agree that Brown had some influence in his position, but no one 
has refuted Jennings' claim that the alleged failure of Brown lo per¬ 
form his duties as fire boss effectively was the subject of a meeting 
at which management insisted that Brown satisfactorily early out. his 
job as fire boss if he wanted to continue doing that work. 


Mr. Nall also stresses the fact Lhat complainant demonstrated his 
abilities when he war, called in to supervise 19 men at the slope licit 
at the beginning of the problems which brought about complainani s 
transfer from a section foreman to foreman over the slope belt. I canno 
see that it would be very difficult to supervise 19 men along, a stro.ieh 
of one belt which is 2,300 feet long, as compared to maintaining, super¬ 
vision over a crew of 10 or 11 men on an active working sccLion where 
supplies have co be moved smoothly, and the men have to lie rotated from 
shotfiring to loading out coal, securing the roof, and installation of 
ventilation — all in a smooth and satisfactory way so as to produce 
coal on a continuous basis. 


Mr. Nall also stressed the fact that complainant stood his ground 
in dealing with management and that such practices undoubtedly irritatec 
management and caused management to put complainant in a position where 
he would be vulnerable when it became convenient to lay off some people. 

There occurred at least two or three incidents which failed to 
show that complainant stood his ground for safety against management. 

For example, whon complainant brought the splice, from which the ground 
had been severed, outside the nine with the intention, apparently, of 
showing it to both of his supervisors, and to iiSHA, if necessary, to 
get action taken on the matter, Jennings testified, Jennings being the 
superintendent of the mine, that after he had explained to complainant 
chat it was improper for him to have left his section without super¬ 
vision while he came out with the splice, Jennings testified, without 
being contradicted by any rebuttal evidence, that complainant apologize 
for his having acted hastily and that they shook hands and the matter 
was smoothed over at that time. 


cia.l'i in L1 1 c* company, which of course is denied, hut assuming that 
it. was true, eomp.la inane .stated Hint he would not have made an issue 
of it in Lite first place if lie had known that Williams had connections 
with managomcnt. 

The OLhcr incident which indicates to me that complainant was not 
willing to stand his ground against management was in connection with 
the fact that complainant claims to have discovered the person who 
was cutting grounds out of cables, lie said that one of the reasons 
he did not report that person to management war, that he knew’ that that 
person's fatlier-in-3.au was a management official and that he didn't 
see any need in Langllng with someone with that much influence. 

The aforesaid occurrences lead me to believe that complainant was 
nn average employee who would have liked to have gotten along with 
management and would have preferred to remain employed by working 
smoothly with management if he could have done so. I think the fact 
that complainant was included with the group of men who were laid off 
on May 30, 1980, can he explained on the basis of Jennings’ testimony 
to the effect that despite the fact that {lraxe.il was faithful in report 
ins to work find trying to do a good job, ho simply was not the kind of 
sec Lion foreman that management preferred, insofar as achieving pro¬ 
duction goals is concerned. 

As Mr. U’hitJ.odge stressed in his closing argument, ii is a fact 
that coal mines arc run for profit. If they cease to he profitable, 
they have to close down. That profit motive is something that the 
company is entitled to consider and I cannot find on the basis of the 
many Incidents lhat have been given in complainant’s testimony, that 
those incidents show that there was such a strong bias against com¬ 
plainant for his alleged safety-related activities, that he would have 
K-tin picked out as a person to eliminate simply because lie had complain 
about certain procedures in the mine. 

One of the aspects of Jennings’ testimony which is very persuasive 
for me in deciding this case is that Jennings stated that complainant 
did not come to him with any more problems titan any of the other foremc 
in the mine. Jennings also stated that complainant had a problem of 
staying on a given subject long enough for Jennings to be advised in 
short period of time of; an exact problem and of the exact personnel 
involved, and what needed to be done. He said that complainant had a 
problem with rambling in his discussions and that at times it became 
frustrating to try to determine just what complainant’s problems were. 
If complainant's direct testimony in this case is examined by anyone 
interested In reviewing the record, it will be readily perceived that 


Coal Company, 3 MSHRC HUJ (.iWU , cne uu.. - . 

always the "burden of tho complainant in a discrimination case to S1 ” 
that respondent had violated section 105(c)(1) so as to entitle complai¬ 
nant to recover. The Commission stated that if complainant succcciet 
in establishing a prima facie case showing that-he had been discharged 
because he was engaged in a protected activity, that the company would 
then have the responsibility of showing that even if one of the reasons 
for the complainant's discharge did relate to a protected activity, if 
the company's case succeeded in showing that complainant would have been 
discharged in any event for other matters in addition to the protected 
activity, that respondent should prevail in that situation. In this 
case, the complainant did not even prevail in establishing a primn facie 
case in his direct testimony. Assuming that complainant had proven in 
his direct case that he had been engaged in a protected activity, it 
appears to me that respondent successfully showed in its case that com¬ 
plainant would have been laid off in any event on May 30, 1980, for 
nondiscriminatory reasons. 


This case is different from nearly all of the other cases that have 
had come before me under section 105(c) in that the complainant went 
Into great detail and cited a large number of incidents which had 
occurred over 4 or 5 years.prior to his termination. In none of those 
situations was it ever made perfectly clear that there had been n 
specific complaint about safety made to management in such a way that 
the complaint would have been an irritant to management in the sense 
that management thereafter would have said, "We're going to get rid of 
this fellow as soon as it's convenient." 


Complainant described in his testimony several instances which woul 
have been reasons for the company to have rewarded him, or complimented 
him, rather than for the company to have been upset about it. For exainf 
assuming that tho company didn't already know about the roof fall that 
was blocking air from getting into the mine, and which was allowing excc 
air to enter the belt slope, if complainant had been the first person 
to find that out, and had made it possible to reroute the air so as to 
permit less float coal dust, etc., to enter the slope entry, that would 
have been a reason for management to thank him rather than to have crit: 
cized him. 


The fact that complainant may have had something to do with callinj 
management’s attention to Dan Brown, who was not making proper preshift 
examinations, that also would have been something they wouLd have appre¬ 
ciated. If complainant could have actually identified the person who 
was making bomb threats so that that person could be arrested, or at 
least could have been investigated so as to eliminate him from the work 
force if necessary, there again, management would have had a reason to 


when he succeeded in overcoming his problem. 


Anoihor item was the fact that management wanted some pec 
the South Mine to work on the slope at the North Mine. When n 
Hound out that ihose people were't coming, they sent n supervi 
with them lo make sure they did come. So, if complainant had 
that to management, it would have been something that manngomi 
have appreciated. 

Consequently, this case presented me with so many incider 
complainant said may have contributed to his termination whicl 
things that a company would normally resent, that it's impossi 
me to add these inferences up, as suggested by Mr. Mail, in si 
fashion that I could find that the preponderance of the evider 
a finding that a violation of section 105(c)(1) occurred. 

WIIF.REFORE, it is ordered: 

The complaint of discharge, discrimination, or interference fj 
December 5, 1900, in Docket No. KENT 81-46-D is denied for failure 
that a violation of section 105(c)(1) of the Federal Mine Safety ar 
Act. of 1977 occurred. 

Richard C. Steffey ^^ 1/ 
Administrative Law Judge 
(Rhone: 703-7 56-6225) 
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I u/n l 


Contestant 

v, 

SECRETARY OF LABOR, 

MINE SAFETY AND HEALTH 

administration (MSHA), 

Respondent 


SECRETARY OF LABOR, 

MINE SAFETY AND HEALTH 
ADMINISTRATION (MSHA), 
Petitioner 

v. 

MONTEREY COAL COMPANY, 

Respondent 


DECISION 


Appearances: Timothy M. Biddle, Esq., Thomas C. Means, Esq., 

Crowell & Moring, Washington, D.C., for Contestant- 
Respondent ; 

Edward H, Fitch, Esq,, Office of the Solicitor, 

U.S. Department of Labor, for Respondent-Petitioner. 

Before: Judge Charles C. Moore, Jr. 

In August of 1979, MSHA approved a modification plan for Montor 
No. 3 Dara. This approval was in accordance with 30 C.F.R. §77.236 w 
requires that certain water sediment or slurry impoundments be const 
in accordance with approved plans. 

On June 13, 1980, MSHA advised Monterey that it made a mistake 
approving the plan and that accordingly the approval was withdrawn ( 
Joint Exhibit No. 1). Thereafter MSHA issued a citation because Mon 
was not operating the dam and pond under an approved plan. The ques 
before me is whether MSHA was justified in withdrawing its approval 
because if not, its subsequent action of issuing a citation was impr 
I hold that MSHA was totally unjustified in withdrawing its approval 
that accordingly, the subsequent citation was invalid. I further he 
chat this was not even a close question. The answer was clear from 
very beginning and I cannot see how MSllA's engineers, its district 
manaeer a t his acc-fet-anf n*. u. c ~„j _._j __i 


Docket No. LAKE 80—413 R 
Citation No. 775259; 9/11/80 

Monterey No. 1 Mine 

Civil Penalty Proceeding 

Docket No. LAKE 81-59 
A/0 No. 1.1-00726-03060 

No. 1 Mine 




unsafe. It withdrew its approval, because the dam and pond were not 
being operated in accordance with the E ngine eri ng an d Design Manua l, 
RofuB cMb'.sp oHa t K nc 1 1 i t i es prepared by E. U 1 AppoIoni a Consul.ting Engl 
Inc., and published by MSllA’s predecessor, tlie Interior Department’s 
Mining Enforcement and Safety Administration. The publication contai 
Table 6.6 (iie_u page 6.62 of .Joint Exhibit No. 6) which establishes th 
criteria for determining the size of a design storm that the impoundir 
must be able to accommodate. Table. 6.6 classifies dams ns small, Int 
mediale and .Large and classifi.es the.ir hazard potential as low, moder 
and high* When MSUA approved Monterey's plans, it was agreed that the 
Impoundment size was intermediate and that the hazard potential, was 1 

This resulted in the design storm of i percent probability or OPB. S 

a storm would occur once In a hundred years. Page 6.63 of Joint Cxhi 
No. 6 makes it absolutely clear that the. size classifications of Tabl 
6.6 are based on the depth of the water "abo ve any settled materia l.’ 1 

That is the item which MSIIA chooses not to understand. The MSUA witnc 

argued that the size criteria of Table 6.6 should be based on the do.p 
of the entire Impoundment, including the settled materials. 

Section 77.216 of Title 30, Code of Feder al Re-gulations , provide 
that: design, construction and maintenance plans are required if an 
Impounding structure can: 

(1) Impound water, sediment, or slurry to an elevation 
of five feet or more above the upstream toe of the structure 
and can have a storage volume of 20 acre-feet or more; or 

(2) impound water, sediment, or slurry to an elevation 
of 20 feel or more above the upstream too of the structure, 
or 


(3) As determined by the District Manager, present a 
hazard t:o coal miners. 

From this requirement that impounding structures having n total water 
slurry or sediment depth of 20 feet or more must be in accordance wit 
design plan, MSUA jumps to the conclusion that whenever there is a 
reference to the size of an impounding structure, it must always mean 
the amount or depth of the water slurry and sediment. In the 268 png 
of deposition testimony, there was no scientific or engineering reaso 
given for including or excluding the sediment when determining the si 
of the impoundment. There was no testimony as to the pressures on th 
inner surface of the dam below the top of the sediment level compnrin 
that pressure to the pressure which would have been generated at that 
level if tlie entire impoundment had consisted of water. But the fact 


effectiveness of the formula and the same is true oi Table h.o. s 

withdrawal of its approval was improper and tho citation is VACAlhl). 

Charles C. Moore, Jr. 

Administrative Law Judge 
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Complaint of Discrimination 


SECRETARY OF LABOR, 

MINE SAFETY AND HEALTH 
ADMINISTRATION (MSHA), 

ON BEHALF OF CHARLES BOOTHE, 
Complainants 


Docket No. WEVA 81.-1 7A-D 


v. 

CEDAR COAL COMPANY, 

Respondent 


DECIS ION A ND ORDER A PPROVING. SF.'iTl.F.MKN T 
Statement of Clio Case 


This J.s a discrimination proceeding filed by the complainants 
against the respondent pursuant to section 105(c)(2) of the Federal 
Mine Safety and Health Act of .1.977 , for an alleged act of discrlmina 
which purportedly occurred sometime between November 1, 1978 and Jon 
The mat Lor wa.s originally scheduled Cor hearing on May 5, .1981, In 
Charleston, West Virginia, but the hearing was continued at the requ 
of the parties no that a proposed settlement: could be submitted for 
consideration. 

On dune. 17, 1981, tlie Secretary filed a motion to withdraw the 
complaint of discrimination together with the proposed settlement ag 
the terms of which are as follows: 

1. Complainant will withdraw his complaint, HOPE 

Cl) 80-57, filed under § L05(c) of the Federal Mine 
Safety and Health Act of 1977, with prejudice to a 
complaint related to the matters contained therein 
being re filed. 

2. Complainant authorizes the Secretary of Labor to 
seek a dismissal with prejudice of the complaint 
pending as Docket WEVA 81-174 before the Federal Mine 
Safety and Health Review Commission. That dismissal 
with prejudice will be reflected on the basis of this 
voluntary settlement of all matters among the parties. 

3. Upon notification that the complaint in Docket No. 

WEVA 83.-174 has been dismissed with prejudice, Cedar 



Discussion 


The aforementioned notice was filed by the Solicitor on July 6 
This notice indicates that complainant was awarded a job bid which 
been the subject of a grievance matter filed jointly with this disc 
tion complaint. As complainant now has received the .job, he lias ch 
to withdraw his complaint. 

The notice also states that there has been and will be no jtuli 
determination as to whether or not there has been any discriminatin 
by Cedar Coal Company, It also indicates the company policy of 
not condoning any discriminatory practices by its management or sup 
personnel.. 


Conelusion 


After full consideration of the proposed settlement and the nt 
notice, T conclude that the settlement disposition of this dispute 
is a reasonable and fair resolution of the matter and that its appr 
would be in the public interest. It seems clear that both Mr. Boot 
and the respondent are satisfied with the settlement disposition nf 
this case, and the Secretary is in accord with the agreement. 

ORDER 

In view of the foregoing, the proposed settlement disposition 
this matter is APPROVED, and the motion to withdraw the complaint c 
discrimination is GRANTED. 


rr , r ww - —w-ngy 

Koutras 


'George A. 

Administrative baw Judge 
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JUL14 Mf 


YOUNGSTOWN MINKS CORPORATION, 

Contestant 


v. 


Notice of Contest 
Docket No. WEVA 81-303-R 


SECRETARY OF LABOR, 

NINE SAFETY AND HEALTH 
ADMINISTRATION (MSIIA), 

Respondent 


Order No. 917568 
February 24, 1981 

Dehue Mine 


LOCAL UNION 5869, 

UNITED MINE WORKERS OF AMERICA, 

Intervener 


DECISION 

Appearances: Roger S. Mitt hews, Esq., Youngstown Mines Corporation, 

Pittsburgh, Pennsylvania, for the Contestant; 

James P. Kilcoync, Jr., Esq., Office of the Solicitor, 
U.S. Department of Labor, Philadelphia, Pennsylvania, 
for the Respondent; 

Davlcl Vidovich, President, Local Union 5869, District ; 
United Mine Workers of America, Dehue, West Virginia, j 
the Intcrvonor. 

Before: Judge Cook 

X. Proc odural_ Background 

Youngstown Mines Corporation (Youngstown) timely filed a notice < 
test in the above-captioned proceeding pursuant to section 105(d) Xf c 
Federal Mine Safety and Health Act of 1977 , 30 U.S.C. § 801 _et: seq . (J 
III, 1979) (1977 Mine Act), to contest Withdrawal Order No. 917568. 1 
withdrawal order was issued at Youngstown*s Dehue Mine on February 24, 


Xj Section 105(dJ~of the 1977 Mine Act provides as follows: 

"If, within 30 days of receipt thereof, an operator of a coal or 
mine notifies the Secretary that he intends to contest the issuance oi 
cation of an order issued under section 104, or citation or a notifies 
of proposed assessment of a penalty issued under subsection (a) or (b) 
this section or the reasonableness of the length of abatement time fi 



tion or modification thereof issued under section 104, the Secretary shall 
immediately advise the Commission of such notification, and the Commission 
shall afford an opportunity for a hearing (in accordance with section 5 j » c 
title 5, United States Code, but without regard to subsection (a)(J) oi sue 
section), and thereafter shall issue an order, based on findings of fact, 
affirming, modifying, or vacating the Secretary's citation, order or propos 
penaltv, or directing other appropriate relief. Such order shall hecome 
final *30 days after its issuance. The rules of procedure prescribed by the 
Commission shall provide affected miners or representatives of affected 
miners an opportunity to participate as parties to hearings under this sec 
tion. The Commission shall take whatever action is necessary to expedite 
proceedings for hearing appeals of orders issued under section 104." 

2/ Section 104(d) of the 1977 Mine Act provides as follows; 

"(1) If, upon any inspection of a coal or other mine, an authorized 
representative of the Secretary finds that there has been a violation of at 
nandatory health or safety standard, and if he also finds that, while the 
conditions created by such violation do not cause imminent danger, such vi.i 
lation is of such nature as could significantly and substantially contribu 
to the cause and effect of a coal or other mine safety or health hazard, at 
if he finds such violation to be caused by an unwarrantable failure of sue 1 
operator to comply with such mandatory health or safety standards, lie slmi: 
include such finding in any citation given to the operator under this Act. 
If, during the same inspection or any subsequent inspection of such mine 
within 90 days after the issuance of such citation, an authorized repre¬ 
sentative of the Secretary finds another violation of any mandatory health 
or safety standard and finds such violation to be also caused by an unwar¬ 
rantable failure of such operator to so comply, he shall forthwith issue a 
order requiring the operator to cause all persons in Che area affected by 
such violation, except those persons referred to in subsection (c) to be 
withdrawn from, and to be prohibited from entering, such area until an 
authorized representative of the Secretary determines that such violation 
has been abated. 

"(2) If a withdrawal order with respect to any area in a coal or 
other mine has been issued pursuant to paragraph (1), a withdrawal order 
shall promptly be issued by an authorized representative of the Secretary 
who finds upon any subsequent inspection the existence in such mine of vio 
lations similar to those that resulted in the issuance of the withdrawal 
order under paragraph (1) until such time as an inspection of such mine 
discloses no similar violations. Following an inspection of such mine whi 
discloses no similar violations, the provisions of paragraph (1) shall aga 
be applicable to that mine." 


mine foreman's report book tinted February 2, 1981. A 
copy of the Order is attached hereto and identified as 
"Exhibit "A". 


2. Under the heading and caption "Condition or Prac¬ 
tice" the Order alleges that: 

"The report of the 3rd shift mine foreman's 
report hook dated 2/2/1981 and signed by Hiram 
Marcum, Jr. stating that the fan (No. 2) was off 
at 4:30 A.M. nncl in his statement in the record 
book indicate that men were started withdrawing 
at 5:06 A.M. on 2/2/81, which is not in compli¬ 
ance with 73.321." 

3. A copy of'the report of the third shift mine fore¬ 
man's report hook dated February 2, 1981 and signed by Hiram 
Marcum Jr. is attached hereto and identified as Exhibit **13". 
Under the [heading] and caption "Violation and Other Hazardous 
Conditions Observed and Reported" it states: 

"At 4:30 A.M. fireboss called and said he 
had no air on 2-South. Went to air lock doors 
inby 1st Kt. I then realized that the fan was 
off. 1 Informed the dispatcher to get all sec¬ 
tions on phone and telL them to come out side 
pulling disconnects and all power coming out. 

Started withdrawing men at 5:06 A.M. All men 
cleared mines at 5:40 A.M." 

4. The Order further stated that that (sic] the 
violation was of such a nature as could significantly 
substantially contribute to the cause and effect of a 
mine safety and health hazard and that the alleged violation 
was caused by the unwarrantable failure of the operator to 
comply with a mandatory standard. 

5. Youngstown nvers that Order No. 917568 is invalid 
and illegal and should be vacated for the following reasons: 

( a ) The Order failed to cite a condition or practice 
which constitutes a violation of a mandatory health or 
safety standard; 


alleged 

and 

coal 


(d) The Order is improper since conditions related to 
the alleged violation were not of "such nature as could 
significantly and substantially contribute to the cause and 
effect of a coal or other mine safety or health hazard. 

****** A 

WHEREFORE, Youngstown respectfully requests that the 
Order which is challenged herein he vacated and set aside 
and that all actions taken, or to be taken, with respect 
thereto or in consequence thereof, be declared null and 
void and of no effect. 

On March 26, 1981, the Secretary of Labor (Secretary) filed an i 
alleging, in part, that Withdrawal Order No. 917568 was properly issi 
suant to section 104(d) of the 1977 Mine Act; and that there was a v: 
of a mandatory safety standard which was caused by Youngstown's unwai 
failure to comply with such mandatory safety standard. Additionally 
Secretary denied all other allegations in the notice of contest. All 
March 26, 1981, Local Union 5869 of the United Mine Workers of Ameri< 
(Intervenor) filed a notice of intent to intervene. 

In addition to filing its notice of contest, Youngstown also fi; 
motion to expedite the proceedings. As grounds therefore, Yoimgstow 
that "the alleged unwarrantable violation * * * is a serious allegnt 
impropriety of [Youngstown's] mine foreman, which could cause a scri 
of his ability to carry out his supervisory and other duties under t'. 
On March 27, 1981, a telephone conference was held with the undersig 
Administrative Law Judge and representatives of the three parties pa 
pating. During the conference, counsel for Youngstown agreed to an 
1981, hearing date. Accordingly, on March 30, 1981, a notice of hea 
issued scheduling the case for hearing on the merits on April 28, 19 
Charleston, West Virginia. 

On April 1, 1981, the Secretary filed a motion for continuance 
sition to motion for expedited proceedings. The Secretary opposed Y 
motion to expedite the proceedings and moved for a continuance pendi 
ing of the associated civil penalty proceeding. On April 10, 1981, 
was issued denying the motion for a continuance. The order recounte 
results of the March 27, 1981, telephone conference. It was noted t 
notice of hearing was issued on March 30, 1981, giving the parties 2 


TUo hearing was held as scheduled with representatives of the three 
Lies present and participating. Youngstown made a motion to dismiss at 
close of the Secretary's casc-in-chief. The motion was taken under advi 
menl to be ruled upon at the time of the writing of the decision. Folio 
the presentation of the evidence, a schedule was set for the filing of p 
hearing briefs and proposed findings of fact and conclusions of law. Ho 
subsequent events necessitated a revision of the schedule for filing rep 
briefs. Under the revised schedule, reply briefs were due on or before 
June 8, 1981. 

Youngstown, the Secretary and the Intervenor filed postheartng brie 
on May 20, 1981. On May 22, 1981, the Secretary filed amendments to cor 
typographical errors in his posthearing brief. Youngstown ancl the Secre 
filed reply briefs on June 1, 1981. The Intervenor did not file a reply 
brief. 


XI. Witnes ses and Kxhlb1 ts 

A. Witn esse s 

The Secretary called as his witnesses Dana Trescott Napier, a Fedec 
mine inspector; and Naman J. Kitchen, a union safety committeeman at the 
Dokue Mine. 

Youngstown called as its witnesses Gary Evans, a scoop operator on 
February 2, 1981; and Hiram Marcum, Jr., the third shift mine foreman at 
Dehue Mine. 

both the Secretary and Youngstown called Frank Marino, the dispatcl 
as a witness. 

The Intervenor did not call any witnesses. 

b. Exhi bits 

1. The Secretary introduced the following exhibits in evidence: 

M-L is a copy of a letter dated February 18, 1981, received bj 
the Mine Safety and Health Administration detailing a Union complaint ar 
requesting an inspection of the Dehue Mine pursuant to section 103(g) ol 
the 1977 Mine Act. 



M~A is ft copy of Withdrawal Order No. 917 j 68, lebr 
30 C.F.R. § 75.321, and a copy of the termination thereof. 

M-5 is a copy of a two-page document styled "104(D 

Failure." 


M-6 is a copy of the policy for fan stoppage proce 
at the Dehue Mine on February 2, 1981. 

M-7 is a copy of the fan chart for the Dehue Mine' 
covering February 2, 1981. 

2. Youngstown introduced the following exhibit in cvicl 

0~1 is a mine map. 

3. The Intervenor did not introduce any exhibits in ev 
III. Issues 


A. The general question presented is whether Withdrawn 
was validly issued pursuant, to section 106(d)(2) of the 1977 
specific issues presented as to the withdrawal order's valid 
follows: 


1. Whether the Secretary has proved the existence 
lying section 104(d)(1) citation and withdrawal order. 

2. Whether the Secretary has proved the absence o 
"clean" inspection of the entire mine between June 9, 1980, 
ance of the underlying section 104(d)(1) withdrawal order, a 
1981, the date of issuance of the subject section 104(d)(2) 

3. Whether the condition or practice cited in Wit 
No. 917568 sets forth a February 2, 1981, violation of mandu 
dard 30 C.F.R. § 75.321. 

4. If the condition or practice cited in Withdraw 
917568 sets forth a February 2, 1981, violation of mandatory 
30 C.F.R. § 75.321, then whether such violation was caused 1 
unwarrantable failure to comply with such mandatory safety s 

B. The subject withdrawal order contains the additions 
that the violation was of such nature as could significantly 


IV. Op ini on and Findings of Fact: 


A. Sti p ulations 

J. The Dchuo Mine was owned and operated by Youngstown Mines Co: 
at the time of the alleged violation (Tr. 10). 

2. Youngstown Mines Corporation and its Dehue Mine are subject 
jurisdiction of the 1977 Mine Act (Tr. 10). 

3. The Administrative Law Judge has jurisdiction over this proci 
pursuant to section 105 of the 1977 Mine Act (Tr. 11). 

4. Federal mine inspector Dana T. Napier issued Withdrawal Orde 
91756b and was a duly authorized representative of the Secretary of L< 
(Tr. 11). 


5. A true and correct copy of Withdrawal Order No. 917568 was p 
served upon the mine operator in accordance with section 104(a) of tin 
Mine Act (Tr. 11). 

• Stand a r ds Govern in g the Validity of Section 104(d)(2) Wlt hdr. 
0 rder s 

Seetinn 104(d)(1) of the 1977 Mine Act provides for the issuance 
citations and withdrawal orders. This section of the 1977 Mine Act p. 
for the issuance of a citation when an authorized representative of t' 
Secretary, upon any inspection of a coal or other mine, finds: (1) t 
there has been a violation of any mandatory health or safety standard 
that, while the conditions created by such violation do not cause irwn 
danger, such violation is of such nature as could significantly and si 
tially contribute to the cause and effect of a mine safety or health 1 
and (3) that such violation was caused by the mine operator's unwarrai 
failure to comply with such mandatory health or safety standard. The 
also provides for the issuance of a withdrawal order if, during the s, 
inspection or any subsequent inspection of the mine within 90 days af 
issuance of the citation, an authorized representative of the Secreta 
another violation of any mandatory health or safety standard caused b; 
mine operator's unwarrantable failure to comply. 

If a withdrawal order has been issued pursuant to section 104(d) 
respect to any area in a mine, then section 104(d)(2) authorizes the 


Section 104(d)(2) ot the ivu ninu all 
stantive similarity of violations. Accordingly, a 104(d) w !. 
order is not invalid because the underlying violation, as sot U 
underlying 106(d)(1) withdrawal order, involves a difleront maud 
or safety standard. See Eastern Ass ociated Jh)j.-|H)rat.loii, J 

351-352 81 I.D. 567, 1 BN A MSHC 1179, 1974-1975 GGII OSHI) par. I 

aff'd. on rehearing, 3 11JMA 383, 81 I.D. (>2? (1974), nvornil <•<» I 
”2eipler~CoaT Company, 6 11WA 182, 83 I.D. 232, 1. DMA MSHC 1660, 
CCH OSHD par.' 20,818 (1976), and A labama By-P roducts Corpo.ratJor 
83 I.D. 574, 1 UNA MSHC 1484, 1976-1977 CCH OSHD par. 21,298 (IS 
Zei glcr Coal Company , 7 IBMA 280, 84 I.D. 127, 1 iSNA MSHC 151.8, 
CC]{ OSHD par. 217678 (1977). 

Additionally, no consideration need be given to the slgnlM 
stnntlal criterion of the violation giving rise? to the 104(d)(2, 
order in order to determine its validity. To be validly istau’d. 
withdrawal order must be based upon a violation oi a mandatory i 
safety standard caused by the mine operator's unwarrautah 1 e l.al 
ply with such mandatory health or safety standard. ^el.gl.er Coa 
b USMA 182, 188-190, 83 I.D. 232, 1 BOA MSHC 1446, 1976-1977 Cl'.l 
20,818 (1976). A violation of a mandatory health or safety ntai 
caused by an unwarrantable failure to comply witli the standard i 
operator involved has failed to abate the conditions or pract. lea 
ting such violation, conditions or practices the operator knew i 
have known existed or which it failed to abate because of a lad 
diligence, or because of indifference or lack of reasonable car 
Coal Company , 7 IBMA 280, 295-296, 84 I.D. 127, 1 BNA MSIIC 1.51.8 
CCH OSHD par. 21,67b (1977). A section 104(d)(2) withdrawal, on 
sustained, assuming the existence of procedural proreejuisi tews a 
necessary elements, whenever the operator actually known or sho 
a violation which it fails to abate. " Po cah ontas Knc.l Conyuny, 
145, 84 I.D. 488, 1 BfJA MSHC 1580, 1977-1978 CCIl OIU11) par. 22,2 
aff'd. sub nom. Pocahontas Pucl Company v. Andrus, 590 l’.2d 95 
1979). ' 


C. Youngst own's Motion to Vacate the Withdrawa l Order at 
of the Secretary's Case-1n-Chle f ' 

Youngstown moved to vacate section 104(d)(2) Withdrawal Or 
917568 at the close of the Secretary’s case-in-chief. 3/ In nu 


37 Counsel for Youngstown styled the motion ns a motion to din 
requested that the withdrawal order be vacated. This motion wl 



.id; (.j; that the beerctary tailed to prove the existence or the underl> 
:tion 104(d)(1) citation and withdrawal order; and (4) that the Secretar 
led to prove that a clean inspection of the entire mine hud not occurre 
the period between the issuance of the underlying section 104(d)(1) wit 
iwal order and the issuance of Withdrawal Order N T o. 917568. The motion 
5 taken under advisement to be ruled upon at the time of the writing of 
; decision based on the record as it existed when the motion was made (1 
)-18l). 

Only the third and fourth grounds identified above have been reassert 
Youngstown in its posthearing brief. However, all four grounds will be 
Iressed herein. 

The first two grounds advanced by Youngstown in support of its motior 
vacate the withdrawal order can be quickly disposed of. First, the lav, 
iply status that no consideration need be given to the significant and £ 
intial criterion of the violation giving rise to the section 104(d)(2) 
:hdrawal order in order to determine its validity. Zcigler Coal Company 
.MMA 182, 188-190, 83 I.D. 232, 1 JlNA MS11C 1440, 1970-19/7 CCI1 DSHD pari 
,818 (1970); cf. United Mine Wor kers of Am erica v. Kleppe , 532 l*’.2d 1402 
C. Cir. 1976). The law does not state that the inspector's inclusion c 
:h findings on the face of a section 104(d)(2) withdrawal order renders 
'aiid. Second, the validity of the underlying section 104(d)(1) withdru 
lor is not an issue in this proceeding. It is well established that the 
.idity of the underlying section 104(d)(1) withdrawal order is not in is 
a proceeding for review of a section 104(d)(2) withdrawal order unless 
:ice of contest was filed within 30 days of the issuance of such 104(d)( 
ihdruwal order to contest its validity. Z eigler Coal Company , 6 T.NMA 18 
I.D. 232 , 1 BNA MSHC 1446, 1976-1977 CClf 0SUJ3 par. 20,818 (1976); Zeig l 
il Company , 5 11SMA 346, 82 I.D, 632, 1975-1976 CCH 08111) par. 20,232 (197 

The third argument advanced by Youngstown in support of its motion tc 
:ate the withdrawal order asserts that the Secretary failed to prove the 
stencc of the underlying section 104(d)(1) citation and withdrawal ordc 
j£ Tr. 176; Youngstown's Fosthearing Brief, pp. 8-9). In response, the 
iretary maintains that sufficient evidence was adduced to prove the 


)tnote 3 ("continued 

:erred to in this decision as a motion to vacate the withdrawal order at 
: close of the Secretary's case-in-chief because this proceeding was ini 
ted by Youngstown's filing of a notice of contest, and because of the 
,ure of tho relief requested in the motion. 


•* J "O 


f O« :1/JU0 CUliUlua an - o , « 

910780, Issued on June 9, 1980. The Secretary did not introduce In cvidL c 
either the original or a copy of Order No. 910780. However, InsporLor N; I:*) 
testified that he and others searched the files in the Logan, West Virgi. 1. 
office of the Department of Labor’s Mine Safety and Health Admlnistrutiou 
(MSHA). The search revealed that Order ho. 910780, dated June 9, 1980 was 
issued pursuant to section 104(d)(1) of the 1977 Mine Act (Tr. 129-110). 
Accordingly, It Is found that the Secretary has proved the existence ot tin 
underlying section 104(d)(1) withdrawal order. 


The Secretary maintains that he was not required to prove the existent 
of the underlying section 104(c)(1) citation because, in the ocerc.Laiy s 
view, Youngstown did not raise the issue either in its notice of contest oi 
in its opening statement. The Secretary also maintains that the existence 
the section 104(d)(1) citation can be logically inferred from the imrebntu 
evidence establishing the existence of the underlying section 104(d)(1) wit 
drawal order. Finally,‘the Secretary maintains that by challenging the 
validity of the section 104(d)(1) withdrawal order in its motion to vacate. 
Youngstown admitted such order's existence, and that, in so doing, it is 
without basis to challenge the existence of the section 104(d)(1) citation 
upon which the section 104(d)(1) withdrawal order is based. For the runsm 
set forth below, I conclude that the Secretary was required to prove the 
existence of the underlying section 104(d)(1) citation. 1 further eonc.liuli 
that the Secretary failed to prove the existence of such citation. 


A mine operator's section 105(d) application for review or notice of 
contest must contain, amongst other things, a short and plain statement of 
the mine operator's position on each issue of law and fact that the mine 
operator contends is pertinent. 29 C.F.R. §§ 2700.20(c) and 2700.21(b) 
(1980). The Secretary has the obligation of presenting a prinm facie case 
with respect to each issue raised by the mine operator, that the withdrawn 
order or citation in question was validly issued. Kentland-F.lkhorn Co al 
Corporation , 4 IBM A 166, 82 I.D. 234, 1 UNA MS1LC 1267 , 1974-1975 CCI1 OSHD 
par. 19,633 (1975); Zeigler Coal Company , 4 IBMA 88, 82 l.D. Ill, 1 UNA 
MSHC 1260, 1974-1975 CCH OSHD par. 19,478 (1975). In the case of a sectio 
104(d)(2) withdrawal order, the issues which can be raised by the mine ope 
ator include: (1) the existence of the underlying section 104(d)(1) cita¬ 
tion and withdrawal order, (2) the fact of violation, (3) unwarrantable 
failure, (4) the occurrence of an intervening "clean" inspection of the 
entire mine, and (5) the other requirements for issuance of a section 
104(d)(2) withdrawal order. C F & I Steel Corporation, 2 FMSURC 3459, 

2 BNA MSttC 1057, 1980 CCH OSHD par. 24,994 (1980); Kcntland-Elkhorn Coal 
Corporation , 4 IBMA 166, 82 I.D. 234, 1 BNA MSHC 1267 , 1974-1975 CCII OSHD 
par. 19,633 (1975). 


negation was sufficient under C..1.K. 3 2/l)l).2{J(c) (1980), to raise 
ssues pertaining to the validity of section 104(d)(2) Withdrawal Order 
7568, including the issue as to the existence of the underlying sectic 
04(d)(1) citation. The regulation, which sets forth the requirements : 
he contents of a notice of contest, "is not a license for academic quil 
;er words, [but it plainly requires] a degree of specificity in pleadii 
ufficlent to apprise the trier of fact and other parties of the grounds 
nvnlidity in issue." Zetg ler Coal Company , 3 I8MA 448, 457, 81 I.D. 1\ 
BNA MSHC 1213, 1974-1975 ‘CCEI OSE1D par. 19,131 (1974). The mine opera: 
negation was sufficiently specific to provide notice to all parties t\ 
11 issues pertaining to the validity of the withdrawal order had been 
lised. One of the prevailing standards for the issuance of a valid set 
on 104(d)(2) withdrawal order is the existence of an underlying sectl( 
)4(d)(1) citation. 

The fact that Youngstown had raised all issues concerning the val.U 
f Withdrawal Order No. 917568 was underscored at the beginning of the \ 
ng when counsel for Youngstown outlined the Issues presented. At one 1 
n response to a question from the undersigned Administrative Law Judge 
ounsel for Youngstown stated that he expected "the government to put 01 
rin ia facie case as to all aspects of a 104(d)(2) order" (Tr. 7). 

In view of the foregoing, I conclude that Youngstown raised all is: 
eluding the issue as to the existence of the underlying section 104(d! 
tation, both in its notice of contest and in its opening statement, 
ecretary's position that the issue was not raised is not well founded. 

The Secretary's position that the existence of the underlying sect: 
34(d)(1) citation can be logically inferred from the imrebutted cvidcn< 
stablishing the existence of the underlying section 104(d)(1) withdraw, 
rder is not well founded. A finding that the existence of the underly: 
ection 1.04(d)(1) citation has been proved must be based on reliable, p: 
Ive, and substantial evidence in order to comply with the requirements 
te Administrative Procedure Act. See , 5 U.S.C. § 556(d). The evidenc 
resented is not sufficient to make a finding as to the existence of su« 
tation which complies with this requirement. 

The testimony of Inspector Napier was the only reliable, probative 
ubstantial evidence establishing the existence of the underlying sectii 
34(d)(1) withdrawal order. A copy of that withdrawal order, which shoi 
ave contained an entry identifying the underlying section 104(d)(1) ci 
ion, was not placed in evidence. Additionally, neither the original n< 
copy of the citation was placed in evidence, nor did any of the witnei 
estify as to its existence* Furthermore, it cannot be concluded that 1 
istence of the underlying section 104(d)(1) citation can be inferred 
he entries contained in Exhibit M-5. The entries are not self-explanai 


underlying ll)4(d)(l) order, Youngstown is without basis Lo 
challenge the existence of 104(d)(1) citation on which the 
104(d)(1) order is based. 


In Kentlan d-Elkhorn , the mine operator sought rev lew oi a ^ t - hdL ‘ u ^ 
order issued pursuant to section 104(c)(2) of the ledcial Coni Mine Health 
and Safety Act of 1969, 30 U.S.C. § 801 et seq. (1970) (1969 Coal Act). 1 
its application for review, the mine operator challenged the under lying 
section 104(c)(1) notice of violation and withdrawal order as * * * issue 
arbitrarily, unjustly, and without legal basis or foundation in law * * *• 
At no time did the mine operator challenge the existence of such 10t(c)(l) 
notice and order. The Interior Board of Mine Operations Appeals (Board) 
held that the validity of the underlying notice and order could not lie 
challenged in the proceeding because the mine operator had not sought 
timely review of them, but that they were admissible in evidence to estab 
lish their existence as .an underlying part of the section 104(c) chain. 
However, the Board held that the Judge committed harmless error when he 
ruled the 104(c)(1) notice and order inadmissible because the mine opera¬ 
tor, by challenging their validity, had admitted their existence. 


In the instant case, Youngstown never challenged the validity of the 
underlying section 104(d)(1) citation and, accordingly, never admitted 
its existence. Assuming for purposes of argument that Youngstown admit tec 
the existence of the underlying section 104(d)(1) withdrawal order by 
challenging its validity, such admission did not preclude Youngstown from 
continuing its challenge to the existence of the underlying section 
104(d)(1) citation. 


In view of the foregoing, I conclude that the Secretary was required 
to prove the existence of the underlying section 104(d)(1) citation. 1 
further conclude that the Secretary failed to prove such citatlon*s 
existence. 


The fourth argument advanced by Youngstown in support of its motion 
to vacate the withdrawal order asserts that the Secretary failed to prove 
that a "clean" inspection of the entire mine had not occurred In the peri' 
between the issuance of the underlying section 104(d)(1) withdrawal order 
and the issuance of Withdrawal Order No. 917568. The Secretary concedes 
that this issue was raised, and that he was required to present a prlma 
facie case regarding the absence of an intervening "clean" inspection of 
the entire mine (Tr. 8-9; Secretary’s Reply Brief, p. 3). 


:o December 16, 1975. Of the 38 inspection days required to complete bo 
inspections, 30 were in the period between August 6 and December 5, 1975 
'he Commission held that "n prerequisite to the issuance of an order of 
Irawal under section 104(c)(2) of the L969 Coal Act was the absence of a 
intervening ‘cJean* inspection of the entire mine, and that it was MESA* 
>bli.gation to present a prima facie case of that fact to sustain the ord 
l FMSfIRC at 3461. To present a prima fa cie case on the "clean 11 inspec.ti 
issue, the Government needed to show that a ’’clean" inspection of the en 
nine had not occurred in the period between the two orders. The Commiss 
specifically rejected the Government's position that a "clean” inspcctio 
nf the entire mine within the meaning of section 104(c)(2) occurs only w 
it conducts a regular quarterly inspection from beginning to end after t 
underlying section 104(c)(1) order has been issued. 

Additionally, a series of spot health, safety, health and safety, v 
.ion and section 103 Inspections which collectively cover the entire min 
vhic.li do not result in the issuance of any section 104(c)(2) orders, hav 
jeen held to constitute a "clean" inspection of the entire mine within t 
(leaning of section 104(c)(2) of the 1969 Coal Act. Ol d Don Coal Corpora 
1 KMSHKC 1186, 2 UNA HSI1C 1305, 198.1. CCH DSHD par. 25,397 (1981). 

The language used in section 104(c)(2) of the 1969 Coal Act is iden 
Ln all material respects to thaL used In section 104(d)(2) of the 1977 M 
\ct. Accordingly, the foregoing precedents are equally applicable to ca 
Involving, the validity of withdrawal orders issued pursuant to section 
04(d)(2) of the 19,77 Mine Act. 

The underlying section 304(d)(1) withdrawal order, Order No. 910780 
vas issued on June 9, 1980. The subject section 104(d)(2) withdrawal or 
■*as issued on February 24, 1980, _i._e., 260 days later. The evidence pre 
rented is not sufficient to prove that an intervening "clean" Inspection 
Df the entire mine had not occurred between those dates. 

The Secretary sought to prove through Exhibit M-5 that an interveni 
ilean inspection of the entire Dehue Mine had not occurred between June 
L980, and February 24, 1981. The exhibit is styled "104(d) Unwarrantabl 
•’allure," and consists of two pages, each of which is divided into five 
/ertlcal columns. The column headings, when read from left to right, ar 
'Date Issued," "Citatlon/Order No.," "Keg. Section," "Date Due," and 
'Abatement Date." The exhibit contains a total of 30 entries, beginning 
lay 30, 1980, and ending February 24, 1981. 


efect in the exhibit was highlighted by the inspector s testimony .< m, 
equired outside assistance to determine that No. 910780 was a 10 .(d)(1) 
ithdrawal order, and not a citation (Tr. 129-130). Furthermore, the 
nspector gave testimony explaining only several of the individual, outlies 
ppearing on the exhibit (l’r. 129, 132-133). 


Inspector Napier gave a general explanation as to the natiu o ol kxhibi 
-5. './hen asked to explain the exhibit, he testified that he and his super 
isor searched the records to determine whether the Uehue Mine was on a "(cl 
equcnce," or whether a "clean" inspection had been made at that mine. lie 
urthc-r testified that according to the instructions he had received, a 
clean" inspection is a regular inspection of the complete mine, performed 
y one or more inspectors, during which the "(d) sequence violation is not 
ssued (Tr. 36-33). 5/ He testified at a later point in his testimony that 
hen such an inspection is performed, the notation "clean inspection' is 
nee red on Exhibit M-5. Since Exhibit >1-5 does not contain such a notation 
he inspector concluded that a "clean" inspection of the entire Dchue Mine 
ad not been made (Tr. 131-132). He further testified that the last coinpli; 
nspection of the Dehue Mine was performed between the months of October an 
ecember, 1980 (Tr. 132-133). 


In addition to the foregoing, it is unclear whether Inspector Napier 
esoarched the Dehue Mine's inspection history as far back as June 9, 1980, 


/ Inspector Napier testified on this point as follows during direct 
xamination: 

"Q. Okay. I will now show you what has been received in evidence as 
SHA's Exhibit Number 5 (indicating). Will you explain that for the Court? 

"A. Yes, sir. My supervisor, Oscar Nally, and myself, we searched 
he records to determine if the mine was on a (d) Sequence or if there was 
clear inspection at the coal mine or if a clear inspection had been made 
t the coni mine. 

"And by a clear interpretation of this, our instructions are that a 
lear inspection is a regular inspection of that complete coal mine by 
ither one or more inspectors where that the (d) Sequence violation is not 
ssued during that inspection. 

"And that clears the run on the (d) Sequence. To our determination, 
hey had not had, on the (d) Sequence, within ninety days, a clear inspect¬ 
ion, or within the last portion we had been there the (d) Sequence was 
n continuance at this coal mine" (Tr. 34-35). 



















relief. (Emphasis added.) It is therefore clear cnnL r.ue sta 
the undersigned Administrati.ve Law Judge to modify the subject 
withdrawal order to a 104(d)(1) citation. 

It is recognized that certain Board decisions under the 19 
can be broadly read for the proposition that an Administrative 
does not have the authority under any circumstances to modify a 
order to a citation. See Freeman Coal Mining Co m pany , 3 IiSMA 4 
81 I. D. 723 , 1 BN A MSHC 1209, 1974-1975" CCH OSHD par. 19,177 (1 
Coal Company , 2 IBMA 216, 224-225, 80 I.D. 626, 1 BN A MSI1C 1078 
CCH OSHD. par. 16,608 (1973), Free ma n Coal Mining Corpo r ation , 
209-210, 80 I.D. 610, 1 BN A MSflC 1073 , 1973-1974 CCH OSHD par. 
af f 'd. on other grounds su b nom. Freem a n Coa l Mining Company v. 
of Mine Opera t ions Appeals , 504 F,2d 741 (7th Cir. 1974). To t 
such a broad reading of those decisions is possible, they are n 
good law under the 1977-Mine Act. A blanket prohibition again?? 
a withdrawal order to a citation is considered contrary to the 
expressly conferred on the Commission and its Administrative La 
section 105(d) of the 1977 Mine Act. 

The subject withdrawal order must be pronounced invalid as 
104(d)(2) withdrawal order only because the Secretary failed to 
the existence of the underlying section 104(d)(1) citation and 
of an intervening "clean" inspection of the entire mine. The f 
proof on one or both of these two .issues requires a disposition 
the order as a section 104(d)(2) withdrawal order. 

However, the fact that the withdrawal order is invalid bee 
failure of proof on these two issues does not mean that the add 
tions appearing on the face of the order arc not well founded, 
order alleges, and the proof shows, the occurrence of a conditi 
of mandatory safety standard 30 C.F.U. § 75.321; that such viol 
caused by the mine operator's unwarrantable failure to comply w 
tory safety standard; and that such violation was of such natur 
significantly and substantially contribute to the cause and off 
safety or health hazard. These issues have been litigated by t 
and findings of fact and conclusions of law are set forth here! 
these issues in favor of the Secretary. It Is therefore consicl 
ate to modify the withdrawal order to a section 104(d)(1) cital 
findings which reflect what the proof shows. The modification 
in a finding that a condition existed other than the one charge 
Toungstown violated any mandatory standard other than the one c 


Youngstown’s Dehue Mine on February 24, 1981, during the course of a 
eial inspection conducted pursuant to section 103(g) of the 1977 Mine Act 
h. M-l; Ir. 19-20, 28). The withdrawal order alleges a violation of man - 
ory safety standard 30 C.F.R. § 73.321 in that: 

'Hie report of the 3rd shift mine foreman's report book 
dated [February 2, 1981,] and signed by Hiram Marcum, Jr. 

.stating that the fan (No. 2) was off at 4:30 a.m. and in 
his statement in the record book indicate that men were 
started withdrawing at 3:06 a.m. on [February 2, 1981,] 
which is not in compliance with [30 C.F.R. §] 73.321. 

h. M-4). 


Mandatory safety standard 30 C.F.R. § 73.321 provides as follows: 

Kach operator shall adopt a plan on or before May 29, 

1970, which shall provide that when any mine fan stops, 
immediate fiction shall be taken by the operator or his agent 
(a) to withdraw all persons from the working sections, (b) to 
cut off the power in the mine in a timely manner, (c) to pro¬ 
vide for restoration of power and resumption of work if 
ventilation is restored within a reasonable period as set 
forth in the plan after the working pt rices and other active 
workings where methane is likely to accumulate are reexamined 
by a certified person to determine if methane in amounts of 
1.0 volume per centum or more exists therein, and (d) to pro¬ 
vide for withdrawal of all persons from the mine if ventila¬ 
tion cannot be restored within such reasonable time. The 
plan and revisions thereof approved by the Secretary shall be 
set out in printed form and a copy shall be furnished to the 
Secretary or his authorized representative. 

30 C.F.R. § 73.321-1 provides that "[u]nless a different period of time 
approved by the Coal Mine Safety District Manager, 'reasonable period' 
erred to in § 73.321 means a time lapse of not more than 13 minutes." 
Dehue Mine's fan stoppage plan, in effect on February 2, 1981, containec 
following requlrement: 

If FAN Is OFF for more than 15 MINUTES , notify all people 
undergTound and tell them to come outside and the last people 
coming out of an area will knock the AC and DC Power for their 
area. When the FAN is OFF for 15 MIN MTS and people start 
outside EVERYONE (INCLUDING FOREMEN) will come directly 
outside. [Emphasis in original.] (Exh. H-6.) 


(Tr. 32). 


The No. 2 fan stopped at approximately 4 a.m. on February 2, 1981 (' 
N-7; Tr. 33-34, 87, 107-108). The fan was not restarted until npproxiina 
7 a.m. on February 2, 1981 (Exh. M-7; Tr. 38). Youngstown did not begtn 
withdrawing the miners from the Dehue Mine’s underground workings until, 
approximately 3:06 a.m. (Exh. M-2; Tr. 30-31, 170-171), , npproxtniat 

1 hour after the No. 2 fan stopped. 

In summary, the Dehue Mine's No. 2 fan was off for approximately 
1 hour on February 2, 1981, before Youngstown began withdrawing the mine 
from the mine's underground workings. This clearly violated the 13-mlnu 
requirement set forth in the Dehue Mine's fan stoppage plan. Accordingly 
it is found that a violation of mandatory safety standard 30 C.F.R. 

§ 75.321 has been established by a preponderance of the evidence. 

F. Unwarrantable Failure Criterion 


Withdrawal Order No. 917568 contains the allegation that the cited 
lation was caused by the mine operator's unwarrantable failure to comply 
with mandatory safety standard 30 C.l’.R, § 75.321. A violation of a matt 
tory health or safety standard is caused by an unwarrantable failure to 
comply where "the operator involved has failed to abate the conditions o 
practices constituting such violation, conditions or practices the opera 
knew or should have known existed or which it failed to abate because of 
lack of due diligence, or because of indifference or lack of reasonable 
care." Zeigler Coal Compan y, 7 IBMA 280, 295-296, 84 I.D. 127, 1 BNA MSI 
1518, 1977-1978 CCH 0SHD par. 21,676 (1977). The evidence presented in 
case shows that the No. 2 fan was off for approximately 1 hour before 
Youngstown began to withdraw the miners from the Dehue Mine's undcrgrouni 
workings, and that Youngstown's failure to begin the evacuation earlier 1 
caused by an unwarrantable failure to comply with mandatory safety stand. 
30 C.F.U. § 75.321. 

The evidence presented as to the general layout of the Dehue Mine 
reveals that the mine's underground workings are situated on both sides < 
the Guyandotte River. The No. 3 fan, the dispatcher's office and the si- 
entrance are located on the east side of the river (Exh. 0-1; Tr. 41-45) 
The dispatcher's office is located on the surface next to the slope entr, 


m • T m n u " der S. round arcas identified as First Right, First Northwest, 
Mains (10 Drive), and Second South are located on the west side of the 


j. sjiuill, is-uuwii eitj liic ouy.ir iHiiric.ii anait, appears to be located in one 
e westernmost portions of the mine (Exh. 0-1). 


The underground areas located on the east side of the river are con- 
cted to the underground areas on the west side of the river by three 
tries passing underneath the river. One of those entries is on return 
r and another is on neutral air. The middle entry is the track entry, 
d it is on intake air (Exh. 0-1). The No. 2 fan and the nearby intake 
r shaft are located fairly close to the point at which the three entrie 
ssing underneath the river join the underground workings on its wcsteri 
de (Exh. 0-1). In terms of distance, the No. 2 fan is located on the 
rface approximately one-quarter of a mile from the slope entrance which 
noted above, is located on the east side of the river (Exh. 0-1; Tr. 
7). An Individual proceeding underground from the slope entrance to tl 
derground workings on the west side of the river would be required to 
ss close to the No. 2 fan's air shaft (Tr. 116). 

The evidence as to the specific activities occurring on the morning 
bruary 2, 1981, reveals that two fire bosses, Mr. Louis Zeto and Mr. Is 

Ison, were on duty on,the third shift on February 2, 1981. Mr. Zeto ha 

sponsibility for Second South Mains and First Right Mains. Mr. Nelson 
d responsibility for 10 Drive, Second Right off South Mains, and First 
rthwest (Tr. 220-221). Additionally, it is important to bear in mind 

roughout the discussion which follows that the fan alarm for the No. 2 

was inoperable at all times relevant to the February 2, 1981, violati 
mandatory safety standard 30 C.F.U. § 75.321 which is the subject matt 
this case. J3/ 


The alarm system for the No. 2 fan was wired to a horn signaling dcvl 
ated at or near the lamphousc. The horn signaling device was approxi- 
tely 30 or 40 feet from the dispatcher's office. The alarm system is t 
ual method for determining whether a fan stoppage has occurred. Iloweve 
2 fan alarm did not sound on the morning of February 2, 1981, because L 
rm system was inoperable at all times relevant to the violation charge 
specter Napier issued a separate citation to Youngstown for its failure 
have an operable fan alarm system. The inoperable fan alarm was taken 
to account by the inspector in making his decision to issue the subject 
thdrawal order (Tr. 82-83, 102, 189). 

The citation encompassing the inoperable fan alarm is not part of th 
bject matter of this proceeding. The Secretary has not stressed the 
operable fan alarm in arguing that the violation which is the subject 
ter of tills case was caused by Youngstown's unwarrantable failure to 
mply with mandatory safety standard 30 C.F.R. § 75.321* 


after, transferred to the slope car, or cage, for the ride up the slope i 
201-203, 218-219). It Is clear beyond any doubt that the three men passi 
through the intake entry Located beneath the Guyandotte Kiver while lidii 
from First Northwest to the bottom of the slope. 


Upon reaching the top of the slope, Mr. Marcum was immediately sumtm 
to the dispatcher’s office by Hr. Frank Marino, the dispatcher, who info 
him that Mr. Zc to had just called on the pager to report an air problem, 
that Mr. Zeto was standing by to talk with him (Tr. 183-184). Mr. Mnrcui 
proceeded immediately to the dispatcher's office and took the call. At 
4:45 a.m., Mr. Marcum was informed by Mr. Zeto that he had "no air" on t 
Second South Mains (Tr. 183-185, 221-222). Mr. Zeto informed Mr. Marcum 
that he was going to check the section further to see if lie could find ai 
thing wrong, and requested Mr. Marcum to call Ur. Isaac Nelson, the olihe 
fire boss, for the purpose of determining whether everything was nLl rigl 
at LO Drive (Tr. L85, 221). 


Then, Mr. Marcum asked Mr. Marino where Mr. Nelson was located. 

Mr. Marino responded that Mr. Nelson had departed South Mains heading fo 
First Northwest at 4;30 a.m. (Tr. 184-185). Mr. Marcum then contacted 
Hr. Nelson on the pager. Mr. Nelson was on First Northwest at the time. 
Mr. Marcum asked Mr. Nelson whether he had made 10 Drive, and Mr. Nelson 
responded in the affirmative (Tr. 185-186). Mr. Marcum followed up this 
question by asking Mr. Nelson whether he had found anything wrong on 
10 Drive, such as any downed curtains or any falls. Mr. Nelson responds 
in the negative, but stated that he could not get any air on 10 Drive (T 
186-187, 197-198). Mr. Marcum instructed Mr. Nelson to "go on up at Fir: 
Northwest and see if you're getting any air" and to immediately report h 
findings to Mr. Marino (Tr. 187, 198-199). 

Mr. Marcum, accompanied by Messrs. Evans and Wolford, returned unde 
ground. Mr. Marcum intended to go to 10 Drive to personally check the a. 
and determine the cause of the problem (Tr. 187-188). 

The three men stopped at First Right so that Mr. Marcum could call 
Mr. Marino. He placed the call and asked Mr. Marino whether Mr. Nelson 
reported back. Mr. Marino responded in the negative (Tr. 188, 206, 232-; 
Mr. Marcum testified that he knew something was wrong when lie stopped at 
Right because the volume of air passing through t.he area was noticeabLy : 
than it should have been (Tr. 223, 232—233). Mr. Evans' testimony indie, 
that after calling Mr. Marino, Hr. Marcum stated that he could not feel . 
air movement. Mr. Evans further testified that he acknowledged Mr. Marci 
remark by stating: "Well, 1 can’t feel nothing, either" (Tr. 206). 


id Mr. Marcum testified that they knew at that point that the fan had 
lopped (Tr. 206, 224, 232-233). 


The three men retreated outfoy and checked the return overcast at Fi: 
!ght. Tliere was no air movement in the overcast. Mr. Marcum called 
r. Marino on the pager, informed him that the fan had stopped, and told 
Ini to begin withdrawing the men from the mine. Mr. Marino received thi; 
ill nt approximately 5:06 a.m., and the evacuation of the nine began (Ti 
!8, 224-225). 

The evidemee presented in this case points unmistakably to the cone! 
Lon that Youngstown's failure to begin withdrawing the miners from the 1 
Lne's underground workings until 5:06 a.m. was caused by an unwarrantab. 
lilure to comply with mandatory safety standard 30 C.F.U. § 75.321, not- 
Lthstanding the fact that the No. 2 fan's alarm system was inoperable a 
LI times relevant to this proceeding. This conclusion is based on the 
ainbined actions of Mr. Isaac Nelson, one of the two fire bosses, and 
r. Hiram Marcum, Jr., the third shift mine foreman. 

Federal law imposes an affirmative obligation on the operator of a ■ 
Lne which is subject to the provisions of the 1977 Mine Act to maintain 
:lequato ventilation in such mine's underground workings so as to dilute 
antler harmless, and carry away volatile methane gas. Explosive concent 
ions of methane gas pose well recognized dangers to the safety of the 
ners in the mine's underground workings, and the ventilation roquireme 
et forth in the various mandatory safety standards applicable to underg 
aal mines are Intended, in part, to eliminate those dangers. JJ See , _e 


/ See S. Rep. No. 95-181, 95th Cong., 1st. Sess. (1977), reprinted in 
2 GISLATIVE HISTORY OF Til 15 FEDERAL MINE SAFETY AND HEALTH ACT OF 1977 at 
1978), which states, in part, as follows: 

"Investigation of the Scotin [ sic ] mine disaster in Eastern Ken tuck 
rovidcs but one case in point. On March 8 and 11, 1976, two explosions 
ethane gas in the Scotia mine resulted in the deaths of twenty-three (2 
inurs and three (3) federal mine inspectors. Methane is a colorless, 
orless, tasteless gas which is liberated or escapes naturally in certa 
ines. (Although methane liberation is most commonly associated with co 
ining, it is present in connection with the mining of other minerals al 
rona, for example.) Methane is explosive when it constitutes between 5 
nd 15 percent of the atmosphere of a mine, and when, while in that con- 
entration range, it is ignited by some ignition source. The pressure o 
ethane in a mine is controlled by adequate ventilation; and thus, venti 
ion of a mine is important not only to provide fresli air to miners, and 


In view of these considerations, It mist be concluded that a 
ongst others, who detects a loss of air during the course of His 
der an affirmative obligation to immediately notify the nppropri 
ntatives of the mine operator that he has detected n loss of air 
ss" is defined, amongst other definitions, as "[a] person design 
amine the mine for gas and other dangers," and as "[a] state cor 
mine official who examines the mine for firedamp, gas, 
ore a shift comes into it and who usually makes a secon 
the shift * * Paul W. Thrush (cd.). A Dictionary 


ins ror First Northwest at 4:3U a.m. Yet, he made no attempt to prompt 
nform his superior as to the existence of the condition. In fact, he inn 
o attempt to communicate his findings to his superior until he was contn 
y Hr. Marcum at approximately 4:43 a.m., i..e., after the mine foreman di 
n inquiry to him (Tr. 198). The knowledge acquired by Mr. Nelson at or 
efore 4:30 a.m. as to the loss of air is properly imputed to Youngstown, 
he actual or constructive knowledge of a person designated by the mine 
perator to perform required examinations is properly imputed to the mine 
perator. Po cahontas Fuel Company , 8 IBMA 136, 84 i.D. 448, 1 BNA MS11C I 
977-1978 CCH OSIID par. 22,218 (1977), aff'd. sub noin. Pocahontas Fuel 


n.7(continued) 

ontrol dust accumulation, but also to sweep away liberated methane befor 
t can reach the range where the gas could become explosive. In terms 
hen of the safety of miners, the requirement that a mine be adequately 
entilated becomes one of the most important safety standards under the 
1969] Coal Act.” 

Additionally, Inspector Napier testified that a recent methane gas 
xplosion at Westmoreland Coal Company's Ferrell No. 17 Mine, which 
esulted in the death of five miners, occurred when improper ventilation 
emitted the gas to build up (Tr. 39). 
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1 ) tlie fan alarm did not go off, (2) only one fire boss had called repot 
no air," and (3) none of the workers underground had called to report ar 
ir problem (Tr. 225-226). Significantly, he maintained that he did not 
alk to Mr. Nelson before beginning his return trip underground (Tr. 223, 
32). But he also maintained that he might have suspected a fan problem 
ad he been successful in contacting Mr. Nelson before returning undergre 
nd had Mr. Nelson also reported "no air" (Tr. 223). 

Mr. Marcum’s testimony is not credible insofar as he maintains that 
id not talk to Mr. Nelson before beginning his return trip underground, 
r. Marino testified that Mr. Marcum contacted Mr. Nelson on the pager af 
alking to Mr. 2cto and before returning underground, and that Mr. Nelson 
eported a loss of air, or "no air," on 10 Drive during their conversatio 
Tr. 184-197, 197-198). Mr. Marino's testimony is considered credible on 
his point. Therefore, Mr. Marcum, by his own admission, should have 
uspoeted a fan problem before beginning his return trip underground. 

However, it appears that Mr. Marcum managed to convince himself befo 
uginning his return trip underground that the problem had been caused by 
itlio.r n roof fall or a downed curtain somewhere on South Mains (10 Drive 
Tr. 199, 205, 211). It further appears that Mr. Marcum became so pre- 
ccupled with this belief (1) that he failed to notice those things which 
reasonable man in his position would have noticed, observations which 
lould have led him to deduce that a fan stoppage had occurred, and (2) 
hat he passed, but failed to stop and to examine, the No. 2 fan's air 
haft on his way to South Mains. A reasonable man in his position would 
nvc stopped and examined the air shaft, an examination which would have 
onelusively revealed that a fan stoppage had occurred, instead of pro- 
ceding farther into the mine. 

Tile evidence shows that the largest volume of intake air used to ven 
lie active workings enters the mine through the slope entrance (Tr. 106). 
act, approximately 95,000 cubic feet per minute of the 250,000 cubic fee 
inutc of air drawn into the mine by the No. 2 fan enters through the slo 
id moves at a speed of approximately 10 to 12 miles per hour (Tr. 35-36, 
41). Air movement is barely perceptible in the slope when the No. 2 fan 
f (Tr. 141-142). A number of observations could and should have been m 
n the vicinity of the slope, observations which would have led a reasona 
an to conclude that a fan stoppage had occurred. First, the slope entra 
s approximately 15 feet wide and 8 to 9 feet high (Tr. 158, 159). A clo 
ag attached to a wire was hanging in the slope entrance. The rag was ha 
ag approximately 2 feet down from the roof, and measured approximately 
inches in length and 4 Inches in width (Tr. 140-142, 158-159, 190). Th 


he lack of air movement as he stood at the top of the slope (Tr. 35-36, 
41). Third, Mr. Marcum should have detected a lack of air pressure push 
gainst a small wooden door located at the top of the slope which must be 
pened to board the slope car (Tr. 140-141, 161). Fourth, Mr. Marcum sho 
ave detected the absence of air while riding the open slope car (Tr. 140 
47). Finally, Mr. Marcum should have noticed the lack of air movement w 
e reached the bottom of the slope (Tr. 106-107). 

Only a stoppage of the No. 2 fan could have accounted for the absenc 
f air in the slope area. The roof fall or short circuit in the air whic 
Ir. Marcum appears to have suspected would not have accounted for tills 
henomcnon (Tr. 36-37, 99-100, 148-149). The mine is too large, covers t 
uch territory, for a roof fall or similar problem to have interferred wi 
he ventilation jn such a way that Mr. 2eto would not get any air on Seco 
outh (Tr. 148-150). 

Additionally, Mr. Marcum passed, but failed to stop and examine, the 
o. 2 fan’s air shaft on his way to South Mains. He could have disembark 
rom the jeep and walked through some air lock doors into an overcast, an 
hereafter proceed to the air shaft. If the No. 2 fan had been working, 
ir movement at the bottom of that shaft would have been quite noticeable 
Tr. 116-117, 150-153, 157-158). Similarly, the absence of air movement 
ould have been quite noticeable. 

In view of the combined actions of Messrs. Nelson and Marcum, I cone 
hat Youngstown failed to abate a violative condition that it knew or sho 
ave known existed because of a lack of due diligence or because of indif 
erence or lack of reasonable care. The failure to begin withdrawing the 
incus from the Dehue Mine's underground workings until approximately 
:06 a.in. was caused by an unwarrantable failure to comply with the roqui 
ents of mandatory safety standard 30 C.F.R. § 75.321. 

C. Significant and Substantial Criterion 


Withdrawal Order Wo. 917368 contains the additional allegation that 
he violation was oi : such nature as could significantly and substantially 
ontribute to the cause and effect of a mine safety or health hazard, 
lthough no consideration need be given to the significant and substantia 
rlterion in order to determine the validity of a section 104(d)(2) with- 
rawal order, Youngstown sought review of the allegation in its notice of 
oncost and the issue was litigated by the parties. 

In National Gypsum Com pany, 3 FMSHKC 822, 2 BNA MSflC 1201, 1981 CCH 
SHI) par. 25,294 (1981), the Commission held: 


ALU hough the [1977 Mine Act] docs not define the key 
lenns hazard 1 or "significantly and substantially," in this 
context we understand the word "hazard" to denote a measure 
of danger to safety or health, and that a violation "sig¬ 
nificantly and substantially" contributes to the cause and 
effect of a hazard if the violation could be a major cause 
of a danger to safety or health. In other words, the 
contribution to cause and effect must be significant and 
substantial. 3 FMSHRC at 827. [Footnote omitted.] 

Ihc No. 2 fan ventilates the active portion of the mine, and produces 
proximately 250,000 cubic feet of air per minute (Tr. 32-33). It is the 
in ventilating fan for the active working area (Tr. 227). 

A substantial amount of the methane gas liberated by the Dehue Mine is 
moved from the underground workings by the No. 2 fan. Methane gas is 
moved from the mine by that fan at a rate of approximately 175,000 cubic 
et in a 24-hour period. Of the three fans used to ventilate the mine, 
e No. 2 fan removes the most methane (Tr. 33, 38). The fan stoppage 
ild have permitted a substantial amount of methane gas to build up in 
e holme Mine’s active workings. Given an ignition source, an explosion 
uld have occurred. A.ll miners in the active workings would have been 
posed to fatal injuries (Tr. 38-39, 49). Approximately 19 men were 
rking underground at the time (Tr. 220). Accordingly, it must be con- 
uclcd that the violation was extremely serious. 

In view of the foregoing, I find that the violation could have been a 
jot* cause of a danger to safety or health. The particular facts surround! 
e violation show the existence of a reasonable likelihood that the hazard 
ntrilnited to would result in an injury or an illness of a reasonably seric 
turc. Accordingly, I conclude that the violation was of such nature as 
Id significantly and substantially contribute to the cause and effect of 
mine safety or health hazard. 

Conclusions of Law 

1. Youngstown Mines Corporation and its Dehue Mine have been subject I 
2 provisions of the 1977 Mine Act at all times relevant to this proceeding 

2. Under the 1977 Mine Act, the Administrative Law Judge has jurisdic- 
on over the subject matter of, and the parties to, this proceeding. 

3. Federal mine inspector Dana T. Napier was a duly authorized repre- 
itative of the Secretary of Labor at all times relevant to the issuance 

Withdrawal Order No. 917568. 


cion of the entire Dehue Mine between June 9, 1980, the date o 
the underlying section 104(d)(1) withdrawal order, and tebruar; 
date of issuance of Withdrawal Order No. 917568. 

5. The violation of mandatory safety standard 30 C.F.R, 
charged in Withdrawal Order No. 917568 is found to have occurr 

6 . The subject violation of mandatory safety standard 30 
was caused by the mine operator’s unwarrantable failure to com 
mandatory safety standard. 

7. 'Die subject violation of mandatory safety standard 30 
was of such nature as could significantly and substantially co 
cause and effect of a mine safety or health hazard. 

8 . All of the conclusions of law set forth in Part IV, s_ 
reaffirmed and incorporated herein. 

VI. Proposed Findings of Fact and Conclusions of Law 

The Secretary, Youngstown, and the Intervenor filed posth 
Additionally, the Secretary and Youngstown filed reply briefs, 
insofar as they can be considered to have contained proposed f 
conclusions, have been considered fully, and except to the ext 
findings and conclusions have been expressly or impliedly affi 
decision, they are rejected on the grounds that they are, in w 
part, contrary to the facts and law or because they are iinmate 
decision in this case. 


ORDER 


Accordingly, IT IS ORDERED that Youngstown’s motion to va 
104(d)(2) Withdrawal Order No. 917568 at the close of the Seer 
in-chief be, and hereby is, GRANTED IN PART and DENIED IN PART 
Youngstown’s notice of contest be, and hereby is, GRANTED IN P 
IN PART. IT IS THEREFORE ORDERED that Withdrawal Order No. 91 
hereby is, MODIFIED from a section 104(d)(2) withdrawal order 
104(d)(1) citation containing findings: (1) that a violation 
safety standard 30 C.F.R, § 75.321 occurred at Youngstown's De 
February 2, 1981, in that the No. 2 fan stopped at approximate 
Youngstown did not begin to withdraw the miners from the mine' 
workings until approximately 5:06 a.m., in violation of the 15 
raent set forth in the fan stoppage plan; (2) that such violatl 
by the mine operator's unwarrantable failure to comply with su 
safety standard, and (3) that such violation was of such natur 
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SECRETARY OF LABOR, MIKE SAFETY AMD ) COMPLAINT OF DISCRIMINATION 
HEALTH ADMINISTRATION (MSHA), on ) 

behalf of RALPH W. JOHNSON, ) 

) DOCKET NO. WEST 81-69-D 

v. Cotnp 1 a j naot, ) 

) 

PATHFINDER MINES CORPORATION, ) MINE: Lucky McMine 

) 

Res pondent. ) 

) 


ORDER APPROVING SETTLEMENT 


On July 9, 1981, die parties filed a stipulation of settlement, co 
and motion. According to the terms of the settlement:, respondent is to 
the complainant, Ralph W. Johnson, the sum of $1,000.00 for loss of bac 
wages and other expenses resulting from his discharge. Furthermore, tin 
complainant 1 s employment record wi.ll be expunged of any adverse referent 
relating to his discharge. Having given due consideration to the propo; 
settlement I conclude that it should be granted. 

IT IS THEREFORE ORDERED that the stipulation of settlement, conseni 
motion is hereby approved. Respondent is ORDERED to pay the complainant 
$1,000.00 within 30 days from the date of this order. 





V t rg^f E . Vail 
Administrative Law Judge 
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re; Judge Jon 0. Holtz 


DECISION 


By authority of the Federal Mine Safety and Health Act of 1977, 30 
C. § 801 e t h e q , , the petitioner seeks an order assessing civil monetary 
lti.en against the respondent for alleged violations of regulations as 
part leu 1 ar ly set forth in four citations, all of which were is sued on 
h II, 1980. 

At the hearing, the parties agreed to the following: 

1 . I have jurisdiction over the p«arties and subject matter of these 
eedings. 


2. The respondent is an operator of moderate size and lias a moderate 
ory of prior violations. 


o l cnc citations. 


5. The inspector who issued the citations was an authorized 
representative of the Secretary. 

At the conclusion of all of the evidence, the parties agreed to wi 
the filing of post hearing briefs and agreed to have* a Decision rondere 
from the bench after closing arguments. The bench Decision is as folic 

B ENCH DECISION 

Ci.t at ion No. 376188 

Cit.ation No. 376191 

Th^ petitioner alleges in Citation No. 376188 a violation of 30 C. 
56.14-1_V because the self cleaning tail pulley of a transfer belt: unde 
the cone crusher was unguarded. In Citation No. 376191 petitioner allr 
violation of 30 C.F.U. 56.12-8V in that electrical wires leading into 
junction box were pulled away from the strain relief clamp and were rul 
on the metal part of the junction box. These allegations were admitted 
the respondent. Accordingly, considering the criteria set forth in sec 
110(L) of the. Act, these citations are affirmed and penalties are asses 
in the amounts of $106.00 and $68.00 respectively. 

Citation No. 376 189 

A violation of 30 C.F.H. 56.1 2-32"Vis alleged in that the electric 
panel on the trailer for the control switches of the crusher operator d 
not have an adequate cover to fully cover the electrical wires. All of 
wires and the connections in the box were not covered. These facts wer 


J/ 56.16-1 Mandatory. Gears; sprockets; chains; drive, head, tail, and 
up pulleys; fly wheel; couplings; shafts; saw blades; fan inlets; simil 
exposed moving machine parts which may be contacted by persons, and whi 
may cause injury to persons, shall be guarded. 

27 56.12-8 Mandatory. Power wires and cables shall be insulated 

adequately where they pass into or out of electrical compartments. Cab 
shall enter metal frames of motors, splices boxes, and electrical 
compartments only through proper fittings. When insulated wires, other 
cables, pass through metal frames, the holes shall be substantially bus 
with insulated bushing. 

3 3 . 19-3 Mandat lUtf. Incno/’f inn n.i a « 1 ^ h ^ ~ 1 .. 


Ihe petitioner el lopes a violation of 30 C.F.R. 56.14-1, which i 
guard inf; regulation previously cited. Specifically, the third and foi 
return idlers under the belt coning from the cone crusher were not gn 
The evidence was that these return idlers were 5 1/2 to 6 feet off tlv 
floor, and that no citations had been issued for this alleged violati. 
during four previous inspections, "plus the complimentary inspection. 1 
34). The citation at issue was served because an employee had been o 
walking under the idlers with a shovel at the time of the inspection. 
38). There was no evidence that any person had been observed in that 
be fore. 

I conclude that the return idlers being 3 1/2 to 6 feet above fli 
level and in a remote area were guarded by their location in this cas' 
Thus, the return idlers were not moving machine parts which might be 
contacted by persons and which might cause an injury.Citation No. 
3 7 6 19 0 i a v a c a l o d . ” 


ORDER 


The foregoing bench Decision is affirmed and the respondent is o 
to pay civil penalties in the total amount of $174.00 within 30 days ■ 
date of this Decision. 



'Jon D. ‘Holtz 
./Administrative Law Judge 


4/ As ati additional reason for concluding there was no violation, l 
"erroneously stated that return idlers were not "similar exposed inovinj 
machine parts" as defined by the regulation. This error would not ch. 
the result since I also found that the return idlers were guarded by i 
location. Distribution: 
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Marshall P. Salzman, Esq., Office of the Solicitor, United States Dep. 
of Labor, 450 Golden Gate Avenue, Box 36017, San Francisco, Californi. 
94102 
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) 

) Citation No. 151433; 1/31/79 

) 

) MLNE-: Haystack Underground 

) 

) 

) 

) CIVIl, PENALTY PROCEEDING 

) 

) DOCKET NO. CENT 79-310-M 

) 

) ASSESSMENT CONTROL NO. 

) 29-01650-03003 

) 

) MINE: Haystack Underground 


Appearances: 

U. Sidney Cornelius, Esq. 

Office of the Solicitor 
United States Department of Labor 
555 Griffin Square, Suite 501 
Dallas, Texas 75202 

For the Petitioner 

Mr. G. Warnock, President 

Todilto Exploration ft Development Corporation 
3810 Academy Parkway South N.E. 

Albuquerque, New Mexico 87109 
Pro Se 


Before: Judge Jon I). Holt?: 


DECISION 


Contestant filed case No. CENT 79-91-RM in order to obtain review 
the issuance of Citation No. 151433, which alleged a violation of 30 C 
5 7 . 5~ 50 (b ) ._/ Subsequently, in case No. CENT 79-310-M, the Secretary 


These esses were fiLed pursuant to the provisions of the Federal Mini 
:ety and Health Act of 1977, 30 U.S.C. § 801 et seq. 

At the conclusion of all the evidence the parties agreed t G waive th< 
Ling of briefs and agreed to have a Decision rendered from the bench. 

'Hie bench Decision is ns follows: 

BENCH DECISION 


L make the following findings: 

1. I have jurisdiction over t.hc parties and subject matter of these 
>ceedings. 

2. The inspectors who duly issued the citations and extensions 
»rcof were authorized representative's of the Secretary. 

3. The history of previous violation.** on the part of the respondent 
not substantial or significant. 

A. Proposed civil monetary penalties are .appropriate to the size of 
i business of the operator. 

3. ’flic assessment of proposed penalties would not affect tIte operatoi 
. l ity to continue in business. 

6. 'Hie operator demonstrated good faith in attempting to achieve rap: 
ipliance after notification of the alleged violations. 


57.9-69 Mandatory , Tires shall be deflated before repairs on them are 
irted and adequate means shall be provided to prevent wheel locking rim; 
m creating a hazard during tire inflation. 


The Secretary proposed a reduce ion or penaicy lioiu ^oo.uu l 
being a proper settlement. 

I find that the criteria set forth in section I10(i) of the 
met, and I. approve the settlement. 

C itation Ho. 151433 

The petitioner alleges a violation 30 C.F.R. 57.5 — 30(b), in 
drill operator in the 440 South drift was exposed to 2,634 porce 
permissible limit for an eight hour exposure to noise. Hearing 
was being worn. Petitioner also alleges th.it all feasible engin 
administrative controls were not being utilized to reduce this l 
order to eliminate the need for hearing protection. 

I find that the tests made by the inspector were properly c 
and the results were accurate. It is undisputed that miners who 
operating the jackleg drills were using ear plugs with ear muffs 
ear plugs at the time that the citation was issued. The miners 
noise did exceed the sound levels permissible during an eight ho 
of exposure. A dBA level exceeding 90 dBA is not permissible an 
level during the eight hour period of the inspection measured ap 
114 dBA based on the table utilized by the MSHA inspector. That 
case, feasible administrative or engineering controls are to he 
as required by the regulation, and if such controls fail to redu 
exposure to within the permissible levels, personal protection e 
must be provided. 

The feasible controls that could be utilized as testified t 
parties was that of a muffler installation on the jacking drill, 
utilization of this device, the dBA level would ho reduced to ap 

110 dBA to 113 dBA. The respondent stated that the dBA level wo 

approximately 114 dBA to 115 dBA with the muffler installation. 

-' “ *’ se of this device, which was the only 

ng control introduced as part of the 
exposure to within permissible level 
iur period. Thus, personal protectio 
in no other way that the dBA level co 
evel. 

■unsel for the Secretary stated that 
rols is a necessary stop ns far ns (: 

; order to establish a prima facie ca 

ase in chief that feasible controls 


uie inspector was satisfied with this personal 
tion, oven though the muffler used reduced the sound level from onlv 
four dHA. 

herefore, I conclude that the miner involved at the time of the 
tion was exposed to unacceptable or impermissible noise; that no 
le controls were available to reduce the exposure to within 
sible levels as set forth in 30C.F.R. 57.5-50(b); and that the 
dent in providing personal protection equipment, in this case, ear 
and ear muffs which were not shown to be inadequate, was in 
ance with the regulation. 

itation No. 15U31 is vacated. 


ORDER 


he foregoing bench Decision is affirmed and respondent is ordered to 

civil penalty of $49.00 within 30 days from the date of this 

on. 



Administ rat ive "“haw Judge 


bution: 

ney Cornelius, Esq., Office of the Solicitor, United States 

aent of Labor, 555 Griffin Square Building, Suite 501, Dallas, Texas 


Warnock, President, Todilto Exploration & Development Corporation, 
cademy Parkway South N.E., Albuquerque, New Mexico 87109 




SECRETARY OF LABOR, : Civil Penalty Proceed] 

MINE SAFETY AND HEALTH : 

ADMINISTRATION (MSHA), : Docket No. LAKE 80-36! 

Petitioner : A.O. No. 11-00599-0304 

v. : 

: Orient No. 6 Mine 

FREEMAN UNITED COAL MINING COMPANY, : 

Respondent : 

DECISION 

Appearances: Rafael Alvarez, Trial Attorney, Office of the Sc 

U.S. Department of Labor, Chicago, Illinois, for 
petitioner; 

Harry M. Coven, Esq., Chicago, Illinois, for tlu 
respondent. 

Before: Judge Koutras 

Sta teme nt of the Cas e 

This is a civil penalty proceeding initiated by the petit! 
the respondent pursuant to section 110(a) of the Federal Mine 
Health Act of 1977, 30 U.S.C. § 820(a), seeking a civil penalty 
for two alleged violations of certain mandatory safety standard 
filed a timely answer and notice of contest and a hearing was c 
Terre Haute, Indiana, on May 20, 1981. The parties appeared ar 
fully therein, and they waived the filing of posthearing propos 
conclusions. However, I have considered the arguments advanced 
in support of their respective cases during the course of tho h 
matter. 


Applicable Statu t ory and Regulatory Provisions 


1. The Federal Mine Safety and Health Act of 1977, Pub. L 
30 U.S.C. § 801 _et sec^. 


2. Section HO(i) of the 1977 Act, 30 U.S.C. § 820(1). 



vioiation. 


Discussion 


Citati on No, J 003913 » May 8, 1980, charging the respondent with ar 
alleged violation oi : the provisions of 30 C.F.R. § 75.1719(1) (d), was s 
by the parties in advance of the commencement of the hearing. The part 
woro afforded an opportunity to state their arguments in support of the 
scttleinent on the record, and after due consideration of same, the sett 
me lit wan approved, and a payment of a civil penalty in the amount of $9 
rather than the ini tial assessment of §106, was agreed to as a reasonab 
and proper settlement disposition for this citation. 

Citat ion Mo. 100 39.11 , issued on May 6, 1980, cites an alleged viol 
of 30 C.K.Il. § 75.503, and the condition or practice described by the i 
tor on the face of the citation is as follows: "A non-pcrmissiblc tran 
welding machine was located inby last open crosscut in No. 2 entry of t 
South entries off the 2nd main east entries, section I.D. 088." 

Petitioner's Tes timo ny and Evidence 

M8IIA Inspector Lavo rne Hinkl e confirmed that ho issued the citatic 
question during an inspection of the mine in question and that he did s 
after finding an energized non-permissible welder located In an area of 
mine which he considered was inby the last open crosscut and therefore 
lation of the provisions of section 75.503. 

Inspector Hinkle determined that the last open crosscut was at a p 
shown on Exhibit P-4, a sketch of the scene of the alleged violation, ir 
with a notation "LOX” and circled with an X mark (Tv. 38). . He believed 
term "inby the last open crosscut" means anything in the direction of t 
ventilation flow of the air current as shown on the exhibit, or away fr 
or following the return air direction as depicted by the arrows on the 


1829 



75.503 when he finds any electric, non-permissible face equipi 
air entry (Tr. 23, 30, 33-34, 37-38, 54; Exh. P-9). He candii 
that the reason he cited the law rather than the policy on tin 
citation was that it was his understanding that policy statenv 
the manual are not enforceable (Tr. 37). 11 is rationale for i: 

citation is reflected in the following colloquy (Tr. 160-163) 

THE COURT: I don’t want to put you on the spot; th; 
not my intent in asking you my leadoff question. 

But when you went into the section, found this weld< 
over in the return air— 

THE WITNESS: Yes, sir. 

THE COURT: —did you at that point make up your mil 
there was a violation because of what was the policy 
guidelines? 

THE WITNESS: No, sir. No, sir. I remembered what 
in the policy guidelines. I did not decide it was a viol 
tion based on the policy guidelines. I decided It was a 
violation on the fact it was uonporniissiblc equipment in 
return air. 

THE COURT: Well, that's—you may— 

You made the decision that it was a piece of nonper- 
missible equipment in return air? 

THE WITNESS: Yes, sir. 

THE COURT: That’s what I asked. What I am saying j 

THE WITNESS: I'm sorry. 

THE COURT: standard 75.503 makes no mention of rc 

air. 

THE WITNESS: Correct. 

THE COURT: So, if you made the decision that nonper 
missible equipment being in return air was a violation, l 


also inby t:he last open crosscut? 


Til]' WITNESS: Whether or not I followed the manual or 
not, the situation remains the same. 

I’ll) 1 , C0U1U ; Again I think 1 am boating a dead horse, 
but when we think about the last open crosscut, your inea~ 
sunnitent is from a different reference point, is it not? 

Till- WITNESS: Yes, sir, frankly. 

Tilt, COURT: You arc, aren't you? You are pursuing it 
from the. standpoint of the ventilation— 

T1IK WITNESS: Yes, sir. And Freeman is basing their 
measurement on geography. 

T11K COURT: That's right. And the standard doesn't say 
which party is right? 

THIS WITNESS: Right. 

THE COURT: The standard doesn't say whether it's based 
on geography or whether it's ventilation or whether it's the 
way the moon comes out at night; isn't that correct? 

THE WITNESS: Yes, sir. 

MR. ALVAREZ: The case really is based on two factors, 

1 guess you might say: the Inspector, despite that policy 
guideline there, the Inspector would still view it as inby 
the last open crosscut, and/or with the policy guidelines. 

THE COURT: Well, you know, you can argue the case any 
way you want, but if the Inspector finds a piece of nonper- 
missible equipment in return air, then it's not too dif- 
ficult for him to find inby the last open crosscut, but it 
depends on which reference point he is using; isn t that 
true? Intake or return— 

With regard to the question as to how he applied the term "inby t 
open crosscut" in this case, Inspector Hinkle testified as follows (Tr 
118 ): 


THE WITNESS: It was used in relationship to the last 
open crosscut, sir. 

THE COURT: That's right. What does— The dictionary 
definition seems to define inby in relation to the working 
face; in other words, anything that is from this point here 
of this ribline toward the face would be inby the last open 
c rosscu t. 

THE WITNESS: I believe my definition of inby the last 
open crosscut, if you use the face as a reference point, yes 
sir, anything beyond that rib, away from the face, would be 
outby the last open crosscut:. 

THE COURT: If you used the face as a reference point? 

THE WITNESS: yes, sir. 

THE COURT: The Dictionary of Mining Methods and 
Terminology which Hr. Coven has a copy of defines inby ns 
toward the working face or interior of the mine, away from 
the shaft or entrance. 

How would that comport with your definition of it? 

THE WITNESS: This definition, of course, is reliable, 
and everyone depends on it. However, I wrote the citation 
to say the welder was inby the. last open crosscut, but in 
that place, sir, it would he inby the face, which is impos¬ 
sible hcc.au.se it had not been mined yet, virgin territory, 
so if we are going—if we are going in this direction from 
the face, according to the discussion we have just had, we 
are going outby, and going in this direction in relation¬ 
ship to the face is going inby. However, the violation as 
I seen it at the time I issued it was, In fact, the welder 
was inby the last open crosscut in a ventilating current of 
air. It was not a term to indicate geography; it was inby 
the last open break, crosscut, in the ventilating current 
of air. 

****** 

HR. COVEN; You are going to 75.503, your Honor-- 

THE COURT: Why docs someone pick return air as the 
reference d it t? 



in determining whether it’s inby or out by would bo toward the 
face, could it be toward the face? 

THE WITNESS: Yes, sir. 

1U1-, COURT: When could it be toward the face? 

TUh WITNESS: Well, if this weldor were placed right 
here, it would be inby the last open crosscut. 

THE COURT: Why would it be inby? 

THE WITNESS: Because the ventilating current of air 
goes here, sir. It's in the middle of it. 

THE COURT: Then it's inby the lost open crosscut? 

THE WITNESS: Yes. 

If it's back this way it's still inby, sir. 

THE COURT: Whore would it become outby? 

THE WITNESS: If it were here, sir, outby the last 
open crosscut (indicating). 

THE COURT: In relationship to which way the air is 
flowing? 

THE WITNESS: Yes, sir. 

THE COURT: You would say anything that is in intake 
area from that point, from that last open crosscut bock 
towards the mine entrance, would be outby, and anything 
that, as it goes along the return air path, is inby? 

THE WITNESS: Yes, sir. 

THE COURT: We're using two different reference points. 
When you determine the inby, aren't you determining that as 
far as the last open crosscut as far as the ventilating air 
current, are you not? 


THE WITNESS: Yes, sir. 


THE COURT: So if someone is using the face as a 
reference point, they would come around 180 degrees from 
if you were using the ventilating current of air as the 
reference point as to location of the face equipment; 
isn't that true? 

THE WITNESS: It would come out that way. 

THE COURT: It v/ould come out that way, wouldn’t it? 

What do you mean, "could come oul that way?" Wouldn’t that 
logically follow? Tell me how it would come out the same 
if someone were to use toward the face as a reference and 
someone were to use ventilating current of air? 

THE WITNESS; Okay. 

This welder here, irrespective of our point of 
reference in our discussion, is still outby; it’s outby this 
face, outby this face. In perfect, strict mining terminology, 
this direction would be outby. 

THE COURT: Would it also be outby the last open cross¬ 
cut from tiie face? 

THE WITNESS: yes, sir, geographically it would still 
be outby the last open crosscut, because you are mining, in 
this case, in this direction. 

THE COURT: This is inby, that is outby the. last open 
crosscut geographically, and the standard doesn’t make any 
distinction, does it? 

THE WITNESS: Ho, sir. 

THE COURT: Then how is there a violation here? 

THE WITNESS: Because anything in return air must be 
permissible constuction [ sic ] , 75.507, sir. 

THE COURT: 75.507? 

Well then, why didn't you cite 507 in this case? 


spondent's Testimony and Evidence 


Thomas R. Mitchell , respondent's maintenance chief, disputed the loc 
m of ihe welder in question as stated by Inspector Hinkle, and he test 
id that the welder was located in intake air outby the Mo. 12 room in t 
:ond crosscut outby the No. 2 entry at the time it was cited. To achie 
itement, he had it moved approximately 70 feet toward the main entry in 
> Mo. 2 entry approximately one crosscut outby where it had been previo 
’atod (Tr. 91-94)* Using respondent's sketch, Exhibit R-2, Mr. Mitchel 
licatcd where he thought the last open crosscut was located by pencilin 
)X" on the sketch, and he testified that using the faces of the Nos. 11 
1 12 rooms as a point of reference, the welder in question would have b 
'ated outby the last open crosscut (Tr. 97-9B). He also indicated that 
i terms "inby" and "outby", as commonly used by the industry in Souther 
:inois, mean towards the working face and away from the working face (T 


Thomas Hubanovich , employed by the respondent as its chief industria 
^lneer, testified that the terms "inby" and "outby" the last open cross 
used in the coal fields, refer to the direction of mining. Using a ne 
tical mine shaft as an analogy and reference point, he indicated that 
2 were driving away from the shaft in a northerly direction, the term " 
ild mean in that northerly direction, and the term "outby" would mean i 
itherly direction coming back to the mine shaft (Tr. 120-121). Using t 
5pector’s sketch, Exhibit P-4, Mr. Bubanovich expressed disagreement w.i 
• inspector's interpretation that the welder in question was located in 
5 last open crosscut, and he stated that lie had never heard of the use 
i flow of air as a reference point for applying the term "inby" as the 
spector has in this case (Tr, 120-121, 127). 

Mr. Bubanovich testified further that he visits the section in quest 
:e every month but that he was not with the inspector during the inspec 
question (Tr. 135). However, he disputed the extent of the developmen 
i section as depicted on the inspector's sketch (Exh. P-4), and he indi 
:ed that the mine records show that mining had not advanced or develops 
~ as the inspector indicated (Tr. 130-134). 

Findings and Conclusions 


:t of Violation 


Respondent is charged with a violation of the provisions of mandatoi 
indard 30 C.F.R. § 75.503, which provides as follows: "The operator of 
:h coal mine shall maintain in permissible condition all electric face 
lipment re uired by 75.500, 75.501, 75.504 to be permissible which is 


crosscut as that term is generally understood and dolliU’d In l hr mluinj 
community. If the welder was inby the i.a;;L open crosscut , I lion a vlul; 
occurred; if it was not, there is no violation. 

The condition or practice staLed in the cl tall on I:.sued by Inupi'C 
Hinkle makes no reference to the fact thnL Lhu welder In *[in".i imi was 
located in a return air entry. The inspector simply slain; lhai It w.u 
located "inby the last open crosscut." It seems obvious (o mo that tin 
reason Inspector Hinkle failed to include the lael. lhai l ho wider was 
located in return air on the face of the citation Is I ho lael that l ho 
standard makes no mention of any such prohibition. In this insl inn-, 
Inspector Hinkle conceded that ho issued the dial Inn because t ho wohi 
was located in a return air entry contrary to the policy sian-il In I lu- 
lnspector's guidelines. 

The condition or practice cited by Mr. Hinkle on I ho fin- n| I ho < 
tion which he issued makes no reference or a i .1 egal luu lo llio lael lhai 
welder in question was located in return air. li simply siaio-; that i 
"inby the last open crosscut." However, i.lu* language contained In the 
Inspector's Manu al policy statement: prohibits such oqul|*moui l rum In-In: 
operated in a return entry or in or inby l:lu> Iasi open cm;.sent. Tlios- 
prohibitions are stated in the alternative, and unless I hoy moan l ho s. 
thing, MSI!A may not rely on one to support the other. In this case, il 
terras are not synonymous since the Inspector test If led lhai In .my sec 
in a room and pillar-mining system intake air is not always Inhy Mu- I. 
open crosscut, and that once the intake air Leaven the last upon cross 
it becomes return air (Tr. 67). 

It is well settled that Inspectors' guidelines and manuals do noi 
the status of official mandatory regulatory safely standards. Kaiser 
Corporation , 3 IBMA 489, 498 (1974); King Knol> Cn/il Company, Inc., WKV. 
79-360 (June 29, 1981), The "policy" statement I nsLrur.t I up, Iimprclum 
issue citations citing section 75,303 when they find noupermIssIh1e d 
trie face equipment operating in a r eturn entr y is an expansion of the 
clear statutory language limiting such violations Lo equipment observe 
operating In or inby the last open c rosscut. MSIIA ban cited no author 
short of formal rulemaking under tiie Act, legally author 1/.I ng muli an 
amendment or expansion of a mandatory statutory standard through lI n* p 
cation of "policy" statements. Since the policy sLaLemeiu is slated 1 
alternative, an inspector could use it to cite a violation of seel ion 
if he observes non-permissible electric face equipment In or inby the 



IL scL'ltifi clear to me thaL Inspector Hinkle's interpretation of the term 
inby the last open crosscut" was based on his reliance on the policy state- 
ant found in the Inspector' s Manual as well as his use of a reference point 
hich is directly related to tlie ventilating current of air rather than to 
ho woi-king face of the mine (Tr. 24, 30, 33-34 , 37-38, 54). As a matter of 
net, Mr. Hinkle candidly admitted that anytime he finds non-permissible 
leetric face equipment located in a return air entry he is free to issue a 
itation under section 75.503, and the reason he cites the "law" rather than 
he "policy" is that his instructions are not to cite the manual policy pro- 
ision because an inspector may not rely on it (Tr. 37). 

Unless the inspector can establish that the cited non-permissible welder 
as located lnby the last open crosscut as that term is generally understood 
n the mining industry, he should not be permitted to arbitrarily rely on 
olicy statements which clearly enlarge on a statutory regulation simply 
eenuse he believes that non-permissible equipment should not be allowed to 
perate In return air. If MSHA believes that the operation of such equipment 
n return air is per se a hazard, then it is incumbent on MSHA to promulgate 
mandatory standard prohibiting such a practice, rather than attempting to c 
o through unpuh Lislied policy statements. Further, if MSftA believes that the 
sc of the terms "inby" and oul.by" in the mining industry are outmoded, then 
suggest MSHA redefine them through normally acceptable rulemaking rather 
han through Lho issuance of policy statements. Petitioner's counsel con¬ 
ceded that the policy statement found in the Ins pector's Manual expands the 
LntuLory language found in section 75.503, but he nonetheless maintained Liu 
n inspector may rely on the policy in citing an operator for a violation of 
hat- section If he finds a non-permissible welder located in return air (Tr. 
6 ). 

Respondent's defense to the citation is that the petitioner has failed 
o carry its burden of proof and lias not established that the non-permissibl< 
elder was in fact located inby the last open crosscut as that term is define 
y the mining dictionary as well as the commonly understood and applied mean) 
f that term within the coal-mining industry. Respondent maintains that the 
oint of reference for determining the meaning of the terms "inby" and "outbj 
hould be the working production faces and not the flow of ventilating cur- 
entr.. Respondent also maintains that since the Inspector's Manual policy 
uidclinos are not mandatory standards, the Inspector cannot legally apply 
hem to expand the statutory language contained in section 75.503 <Ti. W 

2 ). 


i nd 


After careful review of the testimony presented during the hearing, I 
the inspector's testimony as to the location of the welding machine in 


Lm. i. mr 


fnct that neither the Act nor the stnmunu 
"outby." However, the Lenu "inby" i* defined by tlu* R-*^.' Mh,h, “' 

Min eral and R el ated Terms , U.S. bureau of Mi nun, U (,y L ’ (l *» U* jX/ * ,1 " 
follows: 

a. Toward the working face, or interior, ol t.lu 1 mine, 
away from the shaft or entrance; * * * b. Ln a direction 
toward the face of the entry Crow the point Indicated as the 
base or sta rting point , e. The direction from a haulagew.iy 
to a working face * * d. Opposile oX outby. [hiuphns I s 
added.j 

The term "outby" Is defined by the inlnLng, dictionary as follows: 

a. Nearer to the shaft, and therefore away from the 
face, toward the pit; bottom or surface; toward the mine 
entrance. The opposite of inby. Also called out byes i.de. 

£ay. b. In a direction toward the mouth of the 
entry from the point indicated as the base or starting, 
point. 

In a 1977 publication entitled introduc.Lion J ; o_ _llnd(a‘g,round Coal Mining, 
NUUSA-CK-001, published by the U.S. UepuruienL of Lite Interior, and appar 
ently used at the National Mine Health and Safety Academy In the train lit)', 
of MSIlA’s inspectors, the Lerm "inby" is defined an foLLowi; In a g I n.-nairy 
of terms listed at page 21b: "Toward the working, face or interior ol the 
mine, away from the shaft or entrance." 

The mining dictionary referred to above defines the term "fare" In 
pertinent part as "the solid surface of the. unbroken portion of t he coal In 
at the advancing end of the working place," "a poiat at which coal Ls be!i 
worked away," or "a working place from which coal or mineral In extracted 
The term "face equipment" is defined an electrical equipment "normally 
installed or operated inby the last open crosscut in an entry or room." 

In one of the earlier cases decided under the L%9 Act, Mi<l-(Iont I non 
Coal and Coke Com pany, 1 IHMA 250 (December 29, 1972), the former Hoard o 
Mine Operations Appeals had occasion to define the term "inby the lust op. 
crosscut," and in so doing affirmed a judge's ruLlng that Lt moans "inby 
the interior-most rib or wall." 1 IHMA 254. 

Respondent maintains that the term "inby" must be determined by use i 
the dictionary definition of that term, and that the starting reference 


“nullum ±u uus piuceeuxug, lijciuamg cne arguments made oy counsel 
ippoiL of their respective Interpretations of the term "inby," I conclude 
ul find that the respondent has the better part of the argument and I acc. 
\ose arguments and reject those advanced by the petitioner. 1 conclude * 
[ml that the applicable dictionary definition of the term "inby," couplet 
Ll 1\ tlie interpretation placed on that term in the Mid-ContinenL Coal and 
■)kv Compa ny case, supra , is controlling in this case. I therefore concli 
ml by utilizing the innermost rib of the block of coal which was being 
Ltied in this case as a starting reference point (Exli. P-4), the welder ii 
icstion was located outb y the last open crosscut labeled "EOX" on that 
chiblt, and that it was not in fact located inby the last open crosscut, 
further find chat the welder was outby the face which was being rained ai 
u' time in question, down the return air entry, and way from the face art 
i depicted on the sketch. The fact that it was in that location is not 
ue a violation, and MSHA’s attempts to expand on the statutory languaj 
3und in section 73.503, by means of a policy prohibition against the use 
: non-perm.issible electric face equipment in a return air entry is reject 
: MS11A believes such a practice should be prohibited, then I suggest it i 
io proper steps to promulgate an appropriate safety standard through the 
roper rulemaking procedures. 

Jn view of the foregoing findings and conclusions, I find that the pi 
Loner has failed to establish a violation of section 75.503, as charged : 
tation No. 1003911, issued on Hay 6, 1980, and the citation is VACATED. 

ORDER 


On Die basis of the foregoing findings and conclusions, IT-IS ORDERK! 
[AT Citation No. 1003911, issued on May 6, 1980, charging a violation of 
3 C.E.R. § 75.503, is VACATED, and petitioner's proposal for assessment 
vil penalty for the alleged violation is DISMISSED. 


In view of the approved settlement for Citation No. 1003913, May 8, 
80, 30 C.F.R. § 75.l719(l)(d), respondent IS ORDERED to pay a civil pen 
Ity’in the amount of $90 in satisfaction of this violation, payment to b 
ude within thirty (30) days of the date of this order, and upon receipt 
ayment by the petitioner, this matter is DISMISSED. 





Sorgo^'A. Koutras 
Administrative law Judge 
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Harry M. Coven, Esq., Gould & Ratner, 300 West Washington Street, 
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) DOCKET NOS. WEST 80-14-M 
) WEST 80-468-M 
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) 

) A/C NOS. 02-00152-05004 
) 02-00151-05021 

) 02-00151-05022 

) 

) MINES: Superior 
) San Manuel 

) San Manuel 


PEARANCES 

rshal.1 P. Salzman, Esq., Office of the Solicitor, United States 
partment of Labor, 450 Golden Gate Avenue, Box 36017, San Francisco, 
lifornia 94102 

For the Petitioner 

Douglas Grimwood, Esq., Twitty, Sievwright & Mills, 17D0 Townellouse 
wer, 100 West Clarendon, Phoenix, Arizona 85013 

For the Respondent 

fore: Judge Jon D. Boltz 

DECISION AND ORDER 

The above-captioned cases were ordered consolidated for hearing and 
? hearing was subsequently held in Phoenix, Arizona, on May 15, 1981. 

I of the cases involved petitions for assessment of civil penalties 
jughfc against the respondent by the petitioner who alleged violations of 
rious regulations promulgated pursuant tothe Federal Mine Safety and 
a 1th Act of 1977 , 30 U.S.C. § 801 et seq. (hereinafter "the Act"). 

At the hearing, the petitioner and respondent stipulated as follows: 

1. The respondent is a large operator. 

2. Respondent has a moderate history of previous violations. 
Respondent demonstrated good faith in achieving rapid compliance 


CRETAUY OF LABOR, MINE SAFETY AND 
ALTU ADMINISTRATION (MSHA), 

Pet 1 1 ioner, 

v. 

GMA COPPER COMPANY, 

Respondent. 


3. 


6. The imposition of ttie proposed penalties will not affect 
respondent's ability to continue in business. 

The petitioner and respondent proposed the following as set 
all of the citations at issue in the above cases, except Citatic 
599623 which will taken up last, in this Decision: 

Docket No. WEST 80-14-M 

Citation No. 382625 
Citation No. 380367 


Both citations alleged violations of 30 C.F.R. 57.12-8 in t 
junction or signal boxes did not have a strain relief clamp whet 
conductor entered the box. Respondent agreed to withdraw its cc 
pay the penalties proposed of $60.00 and $122.00 respectively. 

Citation No, 380364 

This citation alleged a violation of 30 C.F.R. 57.11-1 for 
the respondent to provide a safe means of access to a working pi 
Petitioner stated that investigation had disclosed that the gra\ 
violation was not as serious as initially assessed and that the 
should be reduced from $90.00 to $50.00. Respondent agreed to \ 
contest and pay the revised penalty of $50.00. 

Docket No. WEST 81-5Q-M 
Citation No. 599628 

Petitioner alleged a violation of 30 C.F.R. 57.13-21, liowe\ 
counsel stated that additional investigation by MSI1A indicated I 
was insufficient evidence to sustain the allegation. According 
petitioner moved to withdraw the proposed penalty and vacate th< 
This motion was approved. 


Docket No. WEST 80-468-M 

Citation No. 599800 
Citation No. 599801 


In both 
57.12-25 for 
withdraw its 
penalties as 


citations, the petitioner alleged a violation of 31 
improper electrical grounding. The respondent agr< 
contest to the alleged violations and to pay the ti 
proposed. 




of the employee! was at 
to do on the job. Thus 
.strictly liable on the 


, ♦ —~ - * - — - vnac i/enavL 

variance with what the employee had been instruc 
> the respondent argued that it should not be he 
basis of the idiosyncratic behavior of an employ 


I find that respondent's argument 
respondent's negligence as an employer 
of liability for the violation of the c 
the agreed facts, I find that there was 
regulation, that respondent was liable, 
negligence on the part of the employer, 
should be reduced. 


goes only to the question of 
and does not relieve the respond 
ited regulation. On the basis o 
a violation of the cited 
but that there was little, if a 
Accordingly, the proposed pena 


From the bench, I approved the proposed settlements aEter consider 
the statutory criteria as set forth in section 110(i) of the Act. In 
regard to Citation No. 599623, I find that a penalty should be assessed 
the amount of $50.00. 


ORDER 


The settlements approved from the bench are hereby affirmed. Cita 
No. 599623 is also affirmed. 

The respondent is ordered to pay total penalties in the sum of $79 
within 30 days from the date of this Decision. 



.Jon D 

'/Administrative Law Judge. 


Distribution: 

Marshall P. Salzman, Esq., Office of the Solicitor, United States 
Department of Labor, 450 Golden Gate Avenue, Box 36017, San Francisco, 

California 94102 

N. Douglas Grimwood, Esq., Twitty, Sieywright & Mills, 1700 Townetlouse 
Tower, 100 West Clarendon, Phoenix, Arizona 85013 


JOHN F. MONAHAN, 

Comp 1 a inane 

v. 

EXXON MINERALS COMPANY, 

Respondent. 


) 

) 

) COMPLAINT OF DISCHARGE, 

) DISCRIMINATION OR INTERFERE 

) 

) DOCKET NO. WEST 81-196-DM 

) 

) MSHA CASE NO. 8l-11 

) 

) 

) 

) 


ORDER 


On June 8, 1981, respondent filed a motion to dismiss. As grou 
therefor, respondent states that complainant's employment with the 
respondent was terminated on February lb, 1980. It was not until Oc 
13, 1980, nearly eight months later, that complainant filed a compla 
with the Secretary alleging that his discharge was in violation of S 
103(c)(1) of the Federal Mine Safety and Health Act of 1977. 

Section 103(c)(1) provides that any miner who believes he has t 
discriminated against, "may, within 60 days after such violation occ 
file a complaint with the Secretary alleging such discrimination." 
U.S.C. § 815(c)(2). It has heen held that, "none of the filing dead 
are jurisdictional in nature. Rather, they are analogous to statutes 
limitation, which may be waived for equitable reasons." Secretary c 
Labor, on behalf of Gary M, Bennett v. Kaiser Aluminum and Chemical 
Corporation, CENT 81-35-DM (June 15, 1981). See also Christian v. S 
Hopkins Coal Co. , 1 FMSHUC 126 (1979). 

Complainant does not deny the delay in filing his complaint wit 
Secretary. Rather, complainant states that the delay was due to pet 
problems such as finding other employment and obtaining a divorce. 
Complainant's Reply, filed June 22, 1981. 

I find that the explanations given by the complainant for the c 
not constitute "equitable reasons." The personal reasons listed by 
complainant should not be considered justification for such a lengtf 
delay. 



Virg^j/F.. Vail 
Administrative Law Judge 


istributton: 

:>A nil L. Regnn , Esq. 
enneth C. Winter, Esq. 
.0. Box 2180 
nuston, Texas 77001 

. John F. Monahan 
.0. Box 1172 
tenrock, Wyoming 82637 


ADMINISTRATION (MSHA), 

Petitioner 


SEWELL COAL COMPANY, 

Respondent 


Docket No. HOPE 78-744-P 
A. C. No. 46-03467-02070 

Meadow River No. 1 Mine 


SUPPLEMENTAL DECISION 


The Petitioner seeks civil penalties under section L10(i) of the 
Federal Mine Safety and Health Act of 1977 Cor two violations alleged in 
notices issued on February 13 and 14, 1978, respectively, at Respondent's 
Meadow River No. 1 Mine. The first notice of violation alleges that 
Respondent violated 30 CFR § 75.1704(b), failing to maintain a designated 
intake escapeway to insure the passage of any person at all times. The 
second notice alleges that Respondent violated 30 CFR § 75.200 by permit¬ 
ting the occurrence of fractured and loose roof in the No. 1 section abov 
the No. 1 entry roadway just inby the last open crosscut and extending in 
toward the face approximately thirty feet. 

In its remand dated June II, 1981, the Federal Mine Safety and Ilealt 
Review Commission concluded that both violations occurred as charged by 
the Secretary and directed that penalties be assessed therefor. 

The parties agreed in stipulations that the Respondent is a large 
operator (stipulation No. 4, Tr. 6), that it had a moderate history of 
previous violations (No. 12, Tr. 7), and that the Respondent demonstrated 
good faith in abating the notices of violations. Respondent concedes tha 
the payment of appropriate penalties would not jeopardize its ability to 
continue in business (Tr. 48). 

The statutory penalty assessment factors of "negligence" and "gravit 
remain for discussion. These factors must be considered in light of the 
unique circumstances in which the notices were issued. At that time, 
employees at the mine had been on strike for over two months (stipulatior 
No. 6, Tr. 6). Paul Given, Respondent's Safety Director, testified that 
during the strike the Respondent was unable to assign sufficient personne 
for inspection and upkeep of the mine as would be necessary to prevent nl 
violations. He stated that 50 to 60 miners would be needed during a strj 
to avoid violations, but that he had only 33 supervisory personnel workir 
Other than the inspector's unsupported opinion which I reject as not pro¬ 
bative, there was no evidence that Respondent was negligent in committing 
the specific violations charged by Petitioner and found by the Commission 
to have occurred (Tr. 24, 39-41). There is substantial unrebutted evidei 


me For the notices on a date he anticipated the strike would be over (Tr 
71). Tn these circumstances, I find that neither violation was seriem 
ul that nominal penalties of $1.00 for each violation are appropriate. 

ORDER 

Respondent Is ordered to pay $2.00 to the Secretary of Labor within 
) days from the date hereof. 



Judge 


r.trUnit I on: 

Michael McCord, Esq., Office of the Solicitor, U. S, Department of 
Labor, 4015 Wilson Blvd., Arlington, VA 22203 (Certified Mail) 

C. Lynch Christian, Esq., Jackson, Kelly, HoJ t 6 O’Farrell, R. 0. 
box 553, Charleston, W 25322 (Certified Mail) 

Gary W. Callahan, Esq., Sewell Coal Co., Lebanon, VA 24266 
(Certified Mail) 


EASTERN ASSOCIATED COAL CORPORATION, 

Contestant 


v • 


SECRETARY OF LABOR, 

MINE SAFETY AND HEALTH 
ADMINISTRATION (MSHA), 

Respondent 

UNITED MINE WORKERS OF AMERICA, 

Intervenor 


Contest of Citation 
Docket No. WEVA S0-619-U 
Federal No. 2 Mine 


SECRETARY OF LABOR, 

MINE SAFETY AND HEALTH 
ADMINISTRATION (MSHA), 

Petitioner 

v. 


EASTERN ASSOCIATED COAL CORPORATION, 

Respondent 


Civil Penalty Proceeding 

Docket No. WEVA 81-218 
A.C. No. 46-01456-03087 

Federal No. 2 Mine 


UNITED STEEL MINE WORKERS OF AMERICA, 

Intervenor 


DECISION 


Appearances: Sally S. Rock, Esq., Eastern Associated Coal Corpora 

Pittsburgh, Pennsylvania, for Eastern Associated Coa 
Edward H- Fitch, Esq., Office of the Solicitor, U.S. 
Department of Labor, Arlington, Virginia, for Secret.. 
Labor; 

Terry Osborne, United Mine Workers of America, Morga 
West Virginia, for Intervenor. 

Before: Judge James A. Laurenson 

JURISDICTION AND PROCEDURAL HISTORY 

Eastern Associated Coal Corporation (hereinafter "Eastern") to 
this action on August 11 , 1980, by filing a Notice of Contest, cone. 
Citation No. 0631927, against the Secretary of Labor, Mine Safety a 




'll L 


ClUTct 1 111 


. ---cp iciiuiuiuieraa, Hearings were field in 

Pittsburgh, Pennsylvania on January 22 and 23, and March 30 and 31, 1981. 
Tie following witnesses testified for MSHA: Kevin Cross, Dominic Salontro 
mil* m !>GG ^‘ in > ‘ Jnmes Merchant, Lawrence Knisell, John Phillips, Fred 
illiams, anti Paul Hall. The following witnesses testified on behalf of 
Lantern: Lamar Richards, Gary Cumberledge, Gary McHenry, Frank Peduti, an 

John Metric. The United Mine Workers of America (hereinafter "UMUA") part 
ip.iter) in this case as an intervenor on January 22, 1981, but not therenft 
Eastern ami MSHA filed ponthcaring briefs. 


ISSUES 


Whether the citation was properly issued and, if so, the amount of th 
civil penalty which should be assessed. 


APPLICABLE LAW 

30 C.F.R. § 75,1401-1 provides as follows: "The American National 
Standards* Institute '.Specifications For the Use of Wire Ropes for Mines," 
Ml 1 • 1 - 19GO, or the .latest revision thereof, shall be used as a guide in 
the use, selection, Installation, and maintenance of wire ropes used for 
hoi y 11 ng 


STIPULATIONS 


The parties stipulated as follows: 

1. Eastern is the owner and operator of the Federal No. 2 Mine. 


2. Tlie operator and the Federal No. 2 Mine are subject to the juris 
diction of the Act. 


3, Hie presiding Administrative Law Judge has jurisdiction over this 
proc ceding. 


4. The inspector who issued the subject citation was a duly authorizi 
representative of the Secretary. 


5. True and correct copies of the subject citation, modification, an. 
termination thereof were properly served upon the operator. 


6. Copies of the subject citation, modification, and 
authentic end may be introduced into evidence for t e pu po staCenenCS 
their issuance and not for the truthfulness or relevancy of any statements 

asserted therein. 


findings of FACT 


I find that the preponderance of the evidence of record etilnl 
the following facto: 

1. Eastern is the owner and operator of Federal No. 7 Mine 
Fairview, West Virginia. The controversy at Issue relaier. to t he 
used on the manhoist at A shaft. During a normal working day, M> 
simultaneously ride the manhoist between the surface and the aim 
active workings located about 740 feet below. The mnnholut and w 
are used 80 times a day, 365 days a year. 

2. The wire rope in question was inst.-tl.Led hy l.anleru In I 91 
addition to the visual inspection required by law, Kauiern coni rm 
Rotcsco to perform electromngnetlc tests of the rope. Hie lain u 
was performed on April 15, 1980. On May 21, 1980, Unlearn repord 
rope had lost a maximum of 13 to 14 percent of i In nl retigl li hul d 
recommend tli.it it be removed. 

3. The American National Standards Inut I. till <• approved I he i 
revision of Its "Specifications for the use of wire roper, lor mlm 
Mil .1-1980 on March 14, 1979. 

4. On April 15, 1980, three broken wires were found In inn- 
one lay 2/ of the counterweight rope at A shal l. Tliei eaI t er, I In- 
weight rope was replaced by the only spare rope available a I the 
erty. On April 16, 1980, Kastern issued n purchase order for l wo 
ropes. Although these ropes were to he delivered to the mine on 
1980, they were not received until July 24, 1980. 

5. At Eastern's inspection on April 18, 1980, one broken wl 
strand of tTic hoist rope was discovered. Thl-s fact, wan recorded 
Report of Daily Inspection of Hoisting Equipment. 


T7 A strand is a number of steel wires grouped together by twist 
steel wire rope in question consists of a number of ulrmuln laid 
fiber core. 

If A lay is the distance it takes one strand to make one r.omplot 
around the axis of the rone. 


v ci y />|h u j. / , j,7ou. in 11 l y ulu i'.u ii wiles were Louna. iwo DroRcn wires 
found in the same lay, but the MSllA inspectors were not sure if they 
in the same strand. The diameter of the rope was not recorded. MSHA 
ectors advised the UMWA that there was no criteria by which to order 
rope out of service. 

(b) May 15, 1980. Thirty-three broken wires were found. Two broken 
s were found in one strand and one lay. 

(c) May 19, 1980. Thirty-three broken wires were found but the entire 
was not inspected. The MSllA inspectors again said there was no c.riteri 

hich to retire the rope because the rope did not have three broken wire? 
e strand or six broken wires in one lay. 

(d) June 25, 1980. Thirty-nine broken wires were found in three 
erent locations, with two broken wires in one strand in one lay. 

(c) July 14, 1980. No record of results of inspection. 

(f) July 16, 1980. Forty broken wires were found. In four strands, 
rokon wires were found in one lay. The smallest diameter of the wire 
was 2.14 inches. Eastern stated that a new wire rope was to be 

vered on July 28, 1980. 

(g) July 21, 1980. Forty-one broken wires were found. Four strands 
two broken wires in one lay. The smallest diameter of the rope was 2.13 
es. Citation No. 0631927 was issued. 

7. On July 21, 1980, MS HA Inspector John Phillips issued Citation 
3631927 pursuant to section 104(a) of the Act and 30 C.F.R. § 75.1401-1. 
litation alleged the following: 

The time for removal of the man cage wire rope in 
A shaft is indicated by the increased No. of broken wires; 
four locations with two broken wires in one strand in one 
lay, 33 broken wires at different locations, making a total 
of 41 broken wires. A marked reduction in rope diameter 
at four locations in the entire rope from a nominal diameter 
of 2.25 inches to a diameter of 2.13 inches. Evidence of 
excessive abrasion on the outside wires is evident. The 
above mentioned was determined by an inspection of the. 
entire wire rope. The termination due date was established 
as midnight, July 28, 1980. 


cage wire rope as indicated by the above mentioned ,u, 

in the original Citation No. 0631927 and the Mine ID should 
have been 46-01456 instead of 46—01455. 

The Company installed a now wire rope on the man cage in 
A shaft. 

9. On March 14, 1979, the American Standards Institiite, Inc.., 
a revision of the "American National Standard for wire rope for mine 
ANSI Mil.1-1980 (hereinafter ANSI Standard). The pertinent provisii 
above standard are as follows: 

1.5 Mandatory and Advisory Rules. In the standard, the 
word "shall" is to be understood as denoting a mandatory 
requirement; the word "should" is advisory in nature and is 
to be understood as denoting a recommendation. 

3.11.3 Visual Evidence of Rope Degradation . In addition 
to the regularly scheduled inspections, the machine's 
operating personnel should report any visual evidence of rope 
degradation, such as: 

(l) Severe abrasion, scrubbing, peening, or kinking, or 
broken outer wires 

****** * 

(3) Severe reduction of rope diameter or an observable 
increase in rope lay. 

****** * 

(8) A rapid increase in the number of broken wires. . • 
4.6.2 Retirement Criteria 


4.6.2.1 Causes for Rope Retirement . The following are 
causes for removal of wire rope: 

(1) Visible Wire Breaks . More than six randomly dis¬ 
tributed broken wires on one rope lay or three broken wires 
in one strand in one rope lay. 


• or equipment manufacturer. Electromagnetic, or other non¬ 
destructive testing devices may be used as a supplement but 
not as a substitute for recommended inspection and tests. 

(4) Evidence of Rope Abuse . The following are typical 
evidences of rope abuse: a kink ( a pulled-out twisted loop); 
n dogleg (a simple, permanent bend); a birdcage (strands 
separated and ballooned nut:); loose or high strand(s); a badly 
out of round section; a crushed or flattened section with 
abraded or broken wires; loose or locked wires with no visible 
breaks; a protruding core; a local section with an unusually 
snail diameter; or a local section with an usually short or 
unusually long lay length. It should be noted that these 
conditions are all evidence of radical changes - that is, 
constructional upsets - in the structure of the rope. Removal 
is not required if the abuse can be removed by an end cut. 

10. The rope in question did not have more than six randomly distr 
broken wires in one rope lay or three broken wires in one strand in one 
lay. 


11. 'Hie maximum amnunt of reduction in the diameter of the rope wa: 
from 2.?5 inches to 2.13 inches, or 5.3 percent, 

12. MSHA did not Issue a safeguard or limitation on the maximum lo< 
be carried on this rope at any time prior to the issuance of the citatioi 

13. The term "worn wires" is not defined in the ANSI standard. 

14. After the rope in question was removed, a 14 foot piece of the 
rope was tested to failure by Mcthlehom Steel Corporation. The rope had 
catalogue strength of 480,000 lbs. and failed at 453,000 lbs or 5.C perc< 
less than the catalogue strength. 

15» Tlie UMWA protested the continued use of the rope by refusing t< 
work as follows: 


April 24, 1980 
July 16, 1980 
July 17, 1980 
July 21, 1980 
July 22, 1980 
July 23, 1980 


1 shift 
3 shifts 

1 shift 

3 shifts 

2 shifts 
1 shift 


Ac the outset, it is recognized that determining the time ror removal 
>ire rope is an extremely difficult and complicated decision. This fact 
demonstrated by section 4.6.1.1 of the ANSI Standard which states in 
•tinent pare: "The decision concerning the proper time to retire a wire 
ie from service is difficult to make because of a significant lack of ro] 
lirement criteria related to mining." MSHA's wire rope expert, Xnspectoi 
;d Williams, agonized over the "great burden to . . . look at a rope and 
ce a decision and knowing that person's lives are involved and finally 
tiding that it is safe for another month or safe for another two months, 
is quite a decision to make." a (Tr. 302). 

However, it must also be noted that this is not a case involving an 
.eged "imminent danger" under section 107(a) of the Act. MS1IA never 
sorted that the rope presented an immient danger. Hence, much of the ev 
ice and argument presented by MSHA concerning the fears of miners and 
jpectors about the "last safe trip" of the manhoist is irrelevant to thi; 
acceding. The basic issue here is whether MS11A established the violatioi 
30 C.F.R. § 75.1401-1 pursuant to the citation issued under section 104 
the Act. 

ilysts of the ANSI Standard 


The issue of whether the 1960 ANSI Standard is a mandatory or advisor 
indard is presently pending before the Federal Mine Safety and Health 
;iew Commission (hereinafter "the Commission"). In Jim Walter Resource s 
2 FMSHRC 1890 (July 25, 1980) Judge George Koutras reviewed and 
ilyzed the 1960 ANSI Standard and concluded that "the specific ANSI 
mdards relied on by MSHA in support of the alleged violation in this 
>e are advisory guides for voluntary use by the industry." _Ic[. at 1902. 
nphasis in original.) Judge Koutras was construing 30 C.F.R. § 77•1903( 
lch‘ is identical to the instant regulation at 30 C.F.R. § 75.1401-1. Th 
imission directed review of that decision. Curiously, MSHA neither 
Iresses the issue of whether the ANSI Standard is mandatory or advisory 
r mentions the Jim Walter Resources, Inc -decision. in its brief. More 
;r, MSHA did not reply to Eastern's assertion that*30 C.F.R. § 75.1401-1 
not a mandatory standard. 

It must first be determined whether the citation alleged the violatio 
a mandatory standard. Section 104(a) of the Act permits MSHA to issue 
nations for violations of the "Act or any mandatory health or safety 
indard, rule, order, or regulation promulgated pursuant to this Act." T 
:itntion may be issued to an operator for violation of a regulation whic 
not a mandatory health or safety standard. However, section 110(a) of 


term "should" are advisory in nature. 




In the instant case, the record is replete with references to variouj 
ANSI Standards. MSUA's inspectors allege violations of ANSI Standards coi 
cerning daily examination of the rope and record keeping requirements. 
This evidence is irrelevant since the citation in issue alleges only the 
violation of ANSI Standards for failure to remove or retire the rope. It 
is clear that Inspector Phillips issued the citation because of the reduci 
in the diameter of the rope and the existence of broken wires. Inspector 
Hall stated that the substance of the alleged violation was broken wires, 
marked reduction of the rope diameter, and excessive abrasion. Inspector 
Williams and Inspector Phillips expressed their belief that Eastern violal 
sections 3.11.3 and A.6.2.1 of the ANSI Standard. 

ANSI Standard section 3.11.3 begins as follows: "In addition to the 
regularly scheduled inspections, the machine’s operating personnel should 
report any visual evidence of rope degradation, such as . . . (Rmphasi 
supplied.) Pursuant to section 1.5 of the ANSI Standard, the use of the t 
"should" renders section 3.11.3 an advisory standard. Thus, since section 
3.11.3 is not n mandatory standard, no civil penalty can be assessed for a 
violation of that section. Moreover, ANSI Standard 3.11.3 only suggests 
that "operating personnel should report any visual evidence of rope degrad 
tlon . . . ." And does not purport to establish criteria for removal or 
retirement of the rope. The citation in issue was based upon Eastern's 
failure to remove or retire the rope. MSHA did not cite Eastern for viola 
tlon of 30 C.l’.R. § 73.1400-3 which sets forth the requirements for the da 
examination of hoisting equipment. Therefore, I find that MSUA's reliance 
upon section 3.11.3 of the ANSI Standard is misplaced, since the issue her 
whether Eastern violated the ANSI Standard by failing to remove or retire 
the rope prior to the time the citation was written. 

The only ANSI Standard applicable to this case is section 4.6.2.1 
liich describes "causes for rope retirement." It is noted that this 
standard does not contain the terms "shall" or "should" as defined in 
section 1.5 of the ANSI Standards. However, the introductory language of 
his section states: "The following are causes for removal of wire rope 
. . . ." I find that the above quoted language of this section denotes a 
mandatory requirement. Hence, if MSHA establishes a violation of section 
6.2.1 of the ANSI Standard, the citation will be affirmed and a civil 
penalty assessed. 



Section 4. 6.2.1(2) provides for the removal of wire rope when there are 
rn wires." The term, "worn wires," is not defined in the ANSI Standard. 

A contends that there were worn wires while Eastern denies this assertion. 

evidence establishes that wearing or abrasion begins with the first use 
every wire rope. To that extent, every rope in service has "worn wires." 

failure of the ANSI Standard to define the term "worn wires" renders this 
tion too vague to be enforceable. See Connally v. General Construction 
, 269 U.S. 385, 391 (1926). In any event, 1JMWA Safety Committeeman Kevin 
ss testified that he inspected the wire rope on four occasions betxveen 
il 17, 1980 and the date of this citation and he saw no evidence of wear 
the rope. 

Section A.6.2.1(3) provides that a cause for rope removal is as follows; 
* ****** 

(3) Evidence of Loss of Strength . An estimation of 
from 10X-25% loss of rope strength (based upon measurements 
of rope diameter, wear pattern dimensions, corrosion, and the 
number of broken wires), estimated with a series of charts 
and graphs; charts and graphs may be provided by a wire rope 
or equipment manufacturer. Electromagnetic or other non¬ 
destructive testing devices may be used as a supplement but 
not as a substitute for recommended inspection and tests. 

must first be determined if this provision even qualifies as a standard oi 
kind. The section apparently provides that if it is estimated that there 
♦10 to 25 percent loss of rope strength, the rope should be removed. It 
s not appear that ANSI intended that ropes with less than a 10 percent 
s of strength should be removed. The standard can be read as requiring 
removal of ropes with a loss of strength.of 25 percent or more. For 
ses of strength of less than 25 percent but more than 10 percent, the 
ndnrd is vague and unenforceable under the Act. Since there is no evidenc 
the record of a 25 percent loss of strength of the rope in question, MSHA 
led to prove a violation of this section. 

Section 4.6.2.1(4) deals with evidence of rope abuse. However, MSHA's 
e rope expert, Inspector Fred Williams, conceded that there was no 
dence of rope abuse in this case. 


CONCLUSIONS OF LAW 


1, The Administrative Law Judge has jurisdiction over the parties 
and subject matter of this proceeding. 

2* Eastern and its Federal No. 2 Mine are subject to the Act. 

3. The evidence of record fails to establish that Eastern violatec 
the ANSI Standard as alleged and Citation No. 0631927 is vacated. 

6. The evidence fails to establish the violation of a mandatory he 
or .safety standard and the petition to assess a civil penalty is dismiss 

ORDER 


WHEREFORE IT IS ORDERED that Eastern's Contest of Citation No. 063] 
Is SUSTAINED and Citation No. 0631927 is VACATED. 

IT IS FURTHER ORDERED Hint the petition to assess a civil penalty j 
DISMISSED. 


Ja 


Is A. Laurenson, Judge 


Distributlon Cortified 


M^iil: 


Sally S. Rock, Esq., Eastern Associated Coal Corp., 172fi Koppers B] 
Pittsburgh, PA 15219 

Edward 11. Fitch, Esq., Office of the Solicitor, U.S. Department of 
6015 Wilson Blvd., Arlington, VA 22203 

Terry Osborne, United Mine Workers of America, District 31, Route 1 
Box 103—tv, Morgantown, WV 26556 




SECRETARY OF LABOR, 

MINE SAFETY AND HEALTH 
ADMINISTRATION (MSHA), 

Pctitioner 

v. 

SHAMROCK COAL COMPANY, 

Respondent 


Civil Penalty Proceeding 

Docket No. KENT 80-292 
A.C. No. 25-02502-030181- 

Ho. 18 Mine 


DECISION 


Appearances: George Drumming, Jr., Esq., Assistant Solicitor, Mine 

Safety and Health Administration, U.S. Department of 
Nashville, Tennessee, for Petitioner; 

Neville Smith, Esq., Manchester, Kentucky, for Respon 


Before: Judge Lasher 

This proceeding arose under section 110(a) of the Federal Mine 
Health Act of 1977. A hearing on the merits was held in Manchester, 
on May 19, 1981, and May 20, 1981. After considering evidence submi 
both parties and proposed findings of fact and conclusions of law pr 
by counsel during closing argument, I entered an opinion on the reco 
My bench decision containing findings, conclusions and rationale app 
below as it appears in the record, aside from minor corrections. 

This proceeding was initiated by the filing of a peti¬ 
tion for a penalty assessment by the Mine Safety and Health 
Administration on August 25, 1980, pursuant to section 110(a) 
of the Federal Mine Safety and Health Act of 1977 alleging 
two violations of 30 C.F.R. § 75.200 involving in turn two 
alleged infractions of the Respondent’s approved roof-control 
plan on October 30, 1979. On this date, at approximately 
6:30 p.m., a roof fall occurred in the No. 4 entry of the 
005 section of Respondent's No. 18 Mine resulting in the 
death of section foreman Floyd D. "Dave" Burke. Following 


Tr. 201-220. 




Ihe parties, both of whom were represented by counsel 
at the hearing, entered various stipulations covering the 
jurisdiction of the Administrative Law Judge and further 
indicating that Respondent is a large operator; that the 
operator's history of previous violations for the 24-month 
period prior to October 30, 1979, revealed that Respondent 
was assessed and paid penalties for eight violations of 
30 C.R.R. § 75.200; that Respondent demonstrated normal good 
faith in attempting to achieve compliance; that assessment of 
penalties would not affect Respondent's ability to continue 
in business; and that the injury frequency rate comparison of 
Respondent for the Inst quarter available prior to the acci¬ 
dent was 9.02 for the coal mining industry and .62 for 
Respondent. That is, Respondent's injury frequency rate was 
.62 whereas the industry frequency rate was 9.62. 

The. paramount issues in this case involve the proper 
construction to be placed on pertinent language in the roof- 
control plan (Rxh. P-8). That plan, at page 4, in pertinent 
part provides: 

Crossbars to be used when pots, slips, horse¬ 
backs or hill seams are encountered. A minimum of 
two crossbars to be used at each locatiorf. At 
least one post to be used under each end of the 
crossbars and the posts are not to be more than 
fourteen feet apart. Crossbars to be installed on 
four foot centers and the foreman in charge shall 
determine when the installation of crossbars is to 
be discontinued. 

Steel straps predrilled on not more than four 
foot centers and installed with roof bolts on not 


1859 



vide adequate anchorage for roof bolts 


In areas where steel straps have been utilizec 
in lieu of wood crossbars where abnormal roof con¬ 
ditions are encountered, the area shall be support* 
with cribs and-or posts set on four foot centers 
. on each side of a sixteen foot wide roadway. 

Counsel for both parties agree that the main legal 
is whether abnormal or subnormal roof conditions existec 
the area where the roof fall occurred. The three-paragr 
portion of the roof-control plan above quoted refers to 
abnormal roof conditions in the third paragraph thereof, 
page 5 of the roof-control plan, an explanation is cont*; 
in paragraph 1 to this effect: "This is the minimum roc 
control plan and was formulated for normal roof conditic 
and the mining system(s) described. When subnormal roof 
ditions are encountered, indicated or anticipated, addit 
roof support such as longer and/or additional roof bolts 
posts, or crossbars, shall be installed. 1 ' 

MSHA seeks penalties for two violations of the plan 
the first being for the failure to install cribs or post 
required by the third paragraph of the plan quoted herei 
above and the second for failure to install a drill hole 
MSHA contends is required by paragraph 12 of the plan sh 
on page 6 thereof which provides: 

During each production shift at least one 
roof bolt hole in each active working place shall 
be drilled to a depth of at least twelve inches 
above the anchorage horizon of the bolts being 
used shall either: (a) be left open; (b) be 
plugged with a readily removable plug; or (c) 
a roof bolt compatible in length with the depth 
of the hole shall be installed and the plate 
shall be encircled with a paint distinctively 
different in color from the roof. 

Inspector Spurlock testified on behalf of MSHA and 
catcd that after being notified of the accident he went 
mine, arriving there at approximately 8:30 p.m. on Octob 
He returned on October 31 at approximately 9 a.m. and co 
an accident investigation. Among other things, he deter 
that the dimensions of the part of the roof which fell w 


The inspector testified that the Report of Investigation 
eflected what he found during his investigation. He also 
ndicated that the roof fall covered approximately half of 
he entry in which it fell; that some of the roof which fell 
anded on a continuous miner and shuttle car which were in 
he area; and that there were hill seams present in the sub- 
ect location, some three in number, running one side to the 
ther about 30 to 40 feet as reflected in a sketch contained 
n page 3 of Exhibit P-7. Although at the commencement of 
he hearing Respondent challenged the accuracy of the sketch 
n a general way, I find that insofar as an evaluation of the 
ccident scene for purposes of this proceeding are concerned, 
lie sketch is sufficiently accurate to be accepted as an 
ndication of the locations of the hill seams, equipment and 
ersonnel involved at the time and place of the accident, 
here was no substantial challenge or attack with respect to 
he accuracy of the sketch during the hearing. 

The inspector also determined that the means of roof sup- 
ort employed was. that designated in the second paragraph of 
he three-paragraph roof-control plan mentioned above, that 
s, steel straps installed with roof bolts. Steel straps 
nd roof bolts were found at the place where the roof had 
alien. The inspector testified that in his opinion the 
espondent was not in compliance with the plan since it did 
t use cribs or timbers; that any fracture in the roof is 
bnormal" and that in this respect he disagreed with the 
espondent's safety director, Gordon Couch, with whom he had 
conversation on October 31, 1979. According to the inspec- 
or, Mr. Couch's belief was that hill seams wore normal 
ccause of their prevalence throughout the mine and in the 
ection where the accident in question occurred. 

With respect to the second alleged violation, the 
spector testified that he was told by day shift foreman James 
apier that he, Napier, had asked for a test hole to be drilled, 
ho inspector, during his investigation on October 31, 1979, 
so conversed with the roof bolter on the day»shift, Stanley 
oark, who told the inspector that he was directed by Foreman 
ipier to drill a test hole but that he did not. The inspector 
estified that on November 31 he looked for a test hole but 
auld not find one. 

The No. 18 Mine has two production shifts each day, the 
Irst from approximately 7:30 a. m. to 3:30 p.m. and the 
ncond frnm 3:30 n.m. fo :3 n . 


hole, had one been drilled, would have made obvious any 
weakness in the roof. In that connection, the Report of: 
Investigation, at paragraph 5 on page 2 thereof:, indicates 
that the presence of: draw rock in the No. 4 entry, "[p] re- 
vented the workmen from detecting the loose roof with sound 
and vibration tests." 

The inspector confirmed that Respondent had a low injury 
frequency rate and he felt that the No. 18 Mine was a safety¬ 
conscious operation. With respect to hill scams, the inspec¬ 
tor indicated that such may be manifested in the mine roof by 
only a hairline crack and that it may or may not be detectable 
by viewing the mine roof. He also indicated that the draw 
rock might not enable one to detect a loose roof with a sound- 
vibration test and that the 6 to 8 inches of draw rock in the 
roof would make it difficult to determine if the crack in the 
roof was simply a nondangerous crack or the manifestation of a 
hill seam. The record is clear, from the testimony of other 
witnesses, that the roof of the No. 18 Mine contains numerous 
cracks and according to Safety Director Couch, most of these 
hairline cracks throughout the mine are firm and safe when 
tested. 

Focusing specifically on the roof fall itself, the 
record is also clear that the roof broke without significant 
prior warning about 3 hours into the second production shift 
and that the foreman on the first production shift, James 
Napier, had tested or sounded the roof with a hammer on his 
shift and found the roof to be safe in the sense that no 
structural weakness was ascertained. Napier testified that 
he made this test at approximately 2:50 p.m. and the roof 
sounded "solid." Napier indicated that 30 to 32 inches of 
rock can be sounded by this method (in this connection I 
note that the thickness of the roof which fell ranged from 
20 to 36 inches according to the inspector). Napier indi¬ 
cated that he, as section foreman on the first shift, usually 
conferred with the foreman on the second shift prior to the 
changing of the shifts and that on October 30 ke discussed 
with Section Foreman Burke the hill seams in the area of the 
roof fall. According to Napier, he did not recommend to Burke 
that Burke take any particular action on his shift with respect 
to the hill seams. It should be noted that although Napier 
confirmed that he had directed his employees to drill a test 
hole on his shift, that Napier did not check to see if the 
drill hole had been drilled before his shift ended. Thus, 
Napier did not mention to the decedent, Mr. Burke, that no 



drilled, and from Napier's testimony that his employees had 
reported to him after the accident that no hole had been 
drilled, that such was a fact. 

Respondent has objected to the hearsay nature of this 
testimony. A report or statement made to an inspector during 
an investigation of an accident carries with it a higher 
degree of trustworthiness than may ordinarily be prevalent 
in a common conversation between two individuals. The testi¬ 
mony of Napier, a management person for Respondent, further 
vouches for this trustworthiness. According to the inspector, 
the reason that the roof bolter on the first shift did not 
drill a test hole was that he did not have any drill steel. 
This explanation given by the roof bolter to the inspector 
further supports the finding that a test hole was not drilled 
on the first shift. In any event, hearsay, by virtue of 
express provisions of the Administrative Procedure Act, is 
admissible in this proceeding. And for these various bases 
and various reasons, I credit the testimony of Napier and 
Inspector Spurlock in this connection. 

I also find that the area where the roof fall occurred 
and where Napier directed that a test hole be drilled was 
inby the working place and that a test hole should have 
been drilled in this area during the first shift. This is 
vouched for by the fact that the section foreman during his 
shift directed that a test hole be drilled there. Although 
at one time during the proceeding, Respondent conceded that 
no test hole had been drilled on the second shift during the 
first 3 hours thereof before the accident occurred, Respon¬ 
dent subsequently withdrew this stipulation. Respondent's 
position is that the pertinent provision of the roof-control 
plan, paragraph 12 at page 6, permits the hole to be drilled 
"during each production shift" and that there could be no 
infraction thereof on the second shift since another 5 hours 
of the shift remained after the accident. 

I concur with Respondent's position with respect to the 
second shift since it cannot be said that a bolt bole would 
not have been drilled during the shift. The regulation is 
a standard which determines the obligation of the mine oper- 
ateor. It does permit the drilling of the bolt hole at an 
unspecified time during each production shift, lo consti¬ 
tute a violation in this case, insofar as the second shift 
is concerned, paragraph 12 would necessarily have required 
the drilling of a bolt hole at the beginning of a shift 



not, and Respondent has introduced no evidence that one was, 

I conclude that a violation of 30 C.F.R. § 75.200 did 
occur in this respect as alleged by MSHA. 

In his gravity sheet (Exh. P-5), Inspector Spurlock indi¬ 
cated that: 

The crew was questioned and they stated they 
did not drill a test hole in the area to evaluate 
the extent of the roof conditions. However, due 
to the firmness of the shale It is very doubtful 
if the test hole would have detected the crack in 
the top. 

I therefore find, based thereon, as well as other testimony 
in the record, that it is conjectural whether or not the 
test hole would have disclosed a structural weakness ( see 
testimony of safety director Gordon Couch) and that there 
is no causal relationship, direct or otherwise, between the 
violation and the roof fall which resulted in the death of 
Second Shift Section Foreman Burke. 

Turning now to the question whether or not the failure 
to install cribs or posts in the accident area in conjunction 
with the steel straps which were used to support the roof con¬ 
stitutes a violation, it first should be noted that Respondent 
has stipulated that in fact no timbers or cribs were used and 
that only steel straps installed with roof bolts were used 
to support the roof in the accident area on October 30, 1979. 

I so find. 

According to Denver Collins, a shuttle car operator who 
was called as a witness by MSHA, cribs and posts would not 
have been installed in the subject entry due to its width—- 
that is, the entry was 20 feet wide and because the continu¬ 
ous miner working in the area was 10 feet 9 inches wide and 
the cribs would have been approximately 4 feet wide each, 
there would not have been maneuvering or operating room in 
the area. This testimony was not further developed on the 
one hand or challenged on the other so, accordingly, I do 
conclude that the physical size limitations of the area 
would have precluded the use of cribs and posts. However, 
the question remains whether or not the roof-control plan, 
which the parties agree does authorize the use of steel 
straps installed by roof bolts, should be construed so as 
to require the supplementary installation of cribs and posts 
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moans of roof support specifically authorized by the pertinent 
three-paragraph plan. 

To fully understand this plan, the three paragraphs must 
be paraphrased. The first paragraph unequivocally requires 
crossbars to be used when the hill seams are encountered. 

The second paragraph permits an alternative: Steel strops 
installed with roof bolts. The third paragraph thus becomes 
critical. It states: "In areas where steel straps have been 
utilized in lieu of wood crossbars where abnormal roof con¬ 
ditions are encountered, the area shall be supported with 
cribs and/or posts—", etc. 

This plan is glorious in its ambiguity and pregnant with 
the confusion which it necessarily creates in the minds of 
the miners, the operators and the Government enforcement 
personnel who must work with it, implement it, live with it, 
and enforce it. Nevertheless, it is a minimum plan and we 
must endeavor to answer various subquestions which arise. 

MSHA contends that the third paragraph is a necessary qualifi¬ 
cation to the second paragraph, that is, cribs and posts must 
always be used to back up the use of steel straps. Respon¬ 
dent, on the other hand, contends that it has the option to 
use either crossbars or steel straps and that cribs and posts 
are required to be used only "(w]here abnormal roof conditions 
are encountered." Respondent contends that the "pots, slips, 
horsebacks or hill seams" language contained in the first 
paragraph are not abnormal roof conditions. Petitioner con¬ 
tends that they are and that paragraph 3's reference to 
abnormal roof conditions must be referenced back to the first 
paragraph. 

I agree with the Petitioner's position with respect to 
the construction of this regulation. My reasons for doing 
so are based first on the general philosophic principles 
governing statutory construction of remedial legislation, 
secondly on ancillary provisions of the roof-control plan 
itself and finally because of the severe hazards roof- 
control regulations seek to prevent. 

In Cleveland C l iffs Iron Company, Inc. , Docket No. VINC 
79-68-PH, the Federal Mine Safety and Health Review Commission, 
in a decision dated February 9, 1981, endorsed the principle 
of tlie liberal construction of the Act and its implementing 
regulations so as to promote the remedy sought by such 


would be installed in subnormal roof conditions when such 
are "encountered, indicated or anticipated." Consider¬ 
ing the rule of liberal construction and the apparent 
abundantly cautious tenor of the plan itself, a reading 
of the three paragraphs is required which would promote 
rather than diminish safety even though 1 do believe 
that the three paragraphs can be read as Respondent con¬ 
tends without an absurdity resulting. 

1 conclude that hill seams, as mentioned in paragraph 
are an abnormal roof condition within the meaning of para¬ 
graph 3 and a subnormal roof condition within the meaning o 
paragraph 1 of page b of the plan. I do so for two reasons 
The first phrase of paragraph 3 ends with the word 
"encountered." This encourages the .construction that cribs 
and posts must be used in all cases where steel straps are 
utilized. A contrasting punctuation would have been to 
place a comma after the word "crossbars" in paragraph 3, in 
which event the concept of abnormal roof conditions would 
stand out as a separate situational classification which, 
by itself, would call for cribs and posts. 

The second reason I find that hill seams are abnormal i 
subnormal roof conditions is based upon my view of the evi¬ 
dence in this proceeding and observation of various wit¬ 
nesses who testified concerning the nature of hill seams. 
Section Foreman Napier, although he indicated that "[j]ust 
because you have a hill seam or crack someplace doesn't mea 
it's dangerous," also stated: "You never know about a hill 
seam. You can test hole them and they'll be solid and it 
would fall anyway. You can't tell by looking." Napier's 
actions on October 30 indicated a considerable concern with 
the hill seams in the roof fall area. 1 felt the inspec¬ 
tor's opinion that hill seams were abnormal conditions was 
also credible and should be accepted over those of Respon¬ 
dent's witness Gordon Couch, who, on two occasions, indi¬ 
cated that he did not really know what a hill seam was. 

Mr. Couch wanted to treat a hill seam as a "se&m" even 
though there is considerable evidence in this record that 
a hill seam runs from the top or outside of the mountain 
down into the mine and manifests itself as a crack or a seai 
visible to the naked eye in the mine roof. I conclude that 
hill seams are abnormal or subnormal roof conditions within 
the meaning of the roof-control plan; that they pose a sig¬ 
nificantly higher degree of risk of roof falls because of 


There is credible unchallenged testimony in the record 
:iat cribs would have supported the amount of roof that fell 
n October 30, 1979, but also that neither the steel straps 
istnlled with 36-inch roof bolts and crossbars would not 
ave held up the part of the roof which fell at that tragic 
ime. Thus, crossbars and metal straps would support only 
to 4 tons, whereas cribs would have supported 100 to 
SO tons, according to Safety Director Couch. 

I conclude, therefore, that unduly peculiar factual 
Ltuations were posed In this case; that even though steel 
raps were used, where abnormal roof conditions were 
icountered and where cribs and posts were not susceptible 
j being installed in the entry in question, that only two 
ptions remained with Respondent: (1) to either use cross- 
nrs, which would have not held up that amount of roof, or 
2) not mine—that is, cut into the area in question. The 
:>tion was available to the Respondent to use crossbars in 
\q situation which it encountered on October 30, 1979. 
nus, it cannot be said that there is a direct causal 
slationship on these unusual facts between the failure to 
se cribs and posts and the roof fall which resulted in the 
2 ath of Mr. Burke. Again, this is because the option was 
vnilable to use crossbars—which would not have held the 
30f Up . 

Whether a causal relationship exists between the viola- 
ton and an accident greatly determines the degree of gravity 
tiich must attach to the violation. However, any violation 
f a roof-control plan is a serious violation. I thus con- 
Lude that since two miners were immediately exposed to the 
3of fall, that is the continuous miner operator and the 
liuttle car operator, and other miners on the crew were 
Lso exposed to any hazard which might result from the vio- 
ation in question, that both the failure to drill a test 
ole and the use of steel straps without cribs or posts 
ore both serious violations. 

1 find, therefore, that the failure to use crossbars in 
ne area at the time constituted a violation of 30 C.P.K. 
75.200. 1 find that the use of steel straps in the area, 

iich was an area in which cribs and posts could not be 
ilized, is a corollary to this violation, that is, it is 
tie other side of the coin. 


drilled in the portion of the roof which fell was drilled. 

He also indicated that he did not tell Mr. Burke about the 
test hole—I infer this from his overall testimony including 
his testimony that he did not recommend any action on 
Burke's part when he spoke to Burke at the changing of the 
shifts. The record is clear that Napier recognized the 
danger the hill seam posed, as I have previously pointed 
out, and he did testify that he told Foreman Burke to 
"Match and be careful." I thus find, based upon Napier's 
testimony, that at least one member of management consid¬ 
ered the hill seams to be dangerous but that in the change¬ 
over of shifts, appropriate action failed to be taken by 
management with respect to the V-shaped hill seams in the 
accident area. 

1 do not find any negligence attributable to Respondent 
based on Napier's actions or nonactions to be of a high degree 
since Napier did sound the roof and did take action which he 
might have believed had been carried out by employees. 1 also 
find that culpability on the part of Respondent’s management 
in the commission of the two violations found is substantially 
mitigated by the lack of clarity in the three-paragraph roof- 
control plan insofar as that particular violation is concerned 
Weighing then the factors which must be considered in assessin 
penalties, the factors of the large size of the company, 
moderate degree of negligence, and seriousness of the viola¬ 
tions, go Lowarcl raising any penalty which might otherwise be 
appropriate. Counterbalanced against those factors are the 
factors that Respondent's previous history of violations 
appears to be moderate, only relatively small penalties were 
paid for the eight prior violations of the cited regulation, 
and Respondent had a highly commendable injury frequency rate 
for the quarter immediately preceding the accident. Inspector 
Spurlock considered the Respondent to be a safety-conscious 
operation. Finally, it was stipulated that the Respondent 
demonstrated normal good faith in attempting to achieve 
compliance with the violated safety standard. 

I would add that I believe the Respondent sincerely 
construed the roof-control plan in the manner that it urges 
here today and that such position is not a cynical one. 
Considering all of these factors, a penalty of $750 is 
assessed for the violation in Citation No. 736789 relating 
to the failure to drill a test hole and a penalty of $2,250 
is assessed for the violation charged in Citation No. 736789 
incnfar ns t-hf> enm relat q to the ailure to comol with the 



ORDER 


It is ORDERED that Respondent pay the sum of $3,000 to 
the Secretary of Labor within 30 days from the date hereof. 
All proposed findings of: fact and conclusions of law, which 
have not been expressly incorporated in this decision, are 
REJF.CTKD. 



Michael A. Lasher, Jr., Judge 
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George Drumming, Jr., Esq., Office of the Solicitor, U.S. Department 
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STATEMENT OF THE CASE 


This proceeding arose through initiation of an enforcement 
brought pursuant to section 105 of the Federal Mine Safety and } 
of 1977, 30 U.S.C. § 801 et seq . (1978) [hereinafter cited as'"t 
Act" or "the Act"]. The Secretary of Labor, Mine Safety and lies 
Administration [hereinafter "the Secretary"], brought this actic 
C F & I Steel Corporation [hereinafter "C F & I M ] alleging two \ 
of the Act. The Secretary seeks an order assessing civil monet* 
penalties against C F & l for its alleged violations of the Act. 


violation contained in Citation No. 387774. On March 16, 1981, I denied 
the pending motion, without prejudice, for failure to provide sufficient 
facts in support of the appropriateness of the penalty proposed by the 
parties. A Stipulation and Motion to Approve Settlement Agreement and 
Order Payment was subsequently filed with the Commission on May 28, 1981. 

As a matter of procedure, 1 will treat the two citations separately 
this decision. Citation No. 387774, to be addressed first, will be decide 
on the evidence presented at the hearing. Citation No. 387990 will then l 
decided based upon the pleadings contained in the record. 


CITATION NO. 387774 
FINDINGS OF FACT 

1. C F & 1 is the operator of an underground coal mine located near 
Weston, Colorado, known as the Maxwell Mine. 

2. Products of the Maxwell Mine enter or affect interstate commerce. 

3. On March 19, 1979, during the course of an investigation of an 
unintentional roof fall in development Unit No. 2, a duly authorized 
representative of the Secretary conducted an inspection of the Maxwell 
Mine. 


4. In that unit, the MSIIA inspector observed a strike^/ running 
diagonally across five consecutive entries. The strike, which had advance 
as far as Entry No. 12, was accompanied by water and unconsolidated roof. 

5. Two unintentional roof falls had recently taken place at the 
Maxwell Mine. One fall occurred on February 6 , 1979, in Entry No. 14, and 
the other occurred earlier on the day of the inspection, in Entry No. 13. 
The location of the two falls closely approximated points on the line 
formed by the strike. 


U A strike is defined as a deformity in the roof which designates a 
weakness in the roof strata, (Tr. 117), or the direction or bearing of a 
horizontal line in a structunl plane. U.S. DKP'T. OF THE INTERIOR, BUREAU 
OF MINES, A DICTIONARY OF MINING, MINERAL, AND RELATED TERMS 1089 (1968). 


supervisory personnel concluded that the condition of the immediate roof 
was precipitous and that the area should bo dead lined to prevent further 
travel. C F & I proceeded to timber-off the affected area and then waite< 
for the roof to fall. 

8. Following tile roof fall of February 6 , 1 979, and prior to the roi 
fall of March 19, 1979, C F & I took the following steps to improve its 
roof control in the area in Fntry No. 13 adjacent to the strike line: 
increased roof bolt lengths from 42 inches to 72 inches; decreased roof 
bolt centers from four feet to three or two feet, or whatever the roof bo 
installer thought necessary to control roof conditions; spotted steel beai 
in the entry; installed steel carrying beams at crosscut intersections; a\ 
drilled weep holes in the roof to drain away water. These measures 
exceeded the requirements of the mine's roof control plan. 


2/ The condition or practice cited alleges: "Although the approved roof 
control plan was exceeded, not enough precautions were taken in No. 13 
entry on No. 2 unit to protect the miners, when known existing adverse 
conditions were approached. An unintentional roof fall has occurred at tl 
intersection of crosscut No. 21. The operator shall take steps to furthe 
strenghthen (sic) the roof control in areas of this type." 

3J Roof control programs and plans. [STATUTORY PROVISIONS] Each operato 
shall undertake to carry out on a continuing basis a program to improve t 
roof control system of each coal mine and the means and measures to 
accomplish such system. The roof and ribs of all active underground 
roadways, travelways, and working places shall be supported or otherwise 
controlled adequately to protect persons from falls of the roof or ribs, 
roof control plan and revisions thereof suitable to the roof conditions a 
mining system of each coal mine and approved by the Secretary shall be 
adopted and set out in printed form on or before May 29, 1970. The plan 
shall show the type of support and spacing approved by the Secretary. Su 
plan shall be reviewed periodically, at least every 6 months by the 
Secretary, taking into consideration any falls of roof or riba or 
inadequacy of support of roof or ribs. No person shall proceed beyond th 
last permanent support unless adequate temporary support is provided or 
unless such temporary support is not required under the approved roof 
control plan and the absence of such support will not pose a hazard to th 
miners. A copy of the plan shall be furnished to the Secretary or his 
authorized representative and shall be available to the miners and their 
representatives. 


KSHA's District 9 Manager for Coal Mine Health and Safety on March 26, 
1979. 

10. On March 17 , 1 979 , an idle work day, C F 6 I became aware of 
unstable roof conditions near the strike line in Entry No. 17. Additioi 
timbering was added under the beam supports already in place, blocking i 
entry to further travel. The blocked-off portion of the roof fell somel 
late on March 18, 1979, or early on March 19, 1979. 

It. The roof control measures employed in the localized area of the 
March 19, 1979 fall included: ten 72-inch roof bolts on three to four fc 
centers, steel beams spaced approximately four feet apart, and steel 
carrying beams on both sides of the intersection. 

12. In the hours following discovery of the roof fail and prior to 
issuance of the subject citation, C F & I continued to employ those mean 
of roof control outlined above in Finding of Fact No. 8. No work procee 
in entries adjacent to Entry No. 13, other than efforts to confine the 
cave-in to a limited area. 

13. Payment of the proposed penalty will not impair the ability of 
C F & I to continue in business. 


ISSUES 


1. As a matter of law, can an operator be found in violation of 30 
C.F.R. § 75.200 if it is complying with the minimum requirements of the 
nine's roof control plan? 

2. As a matter of fact, did Respondent support the roof and ribs o 
otherwise control such areas to adequately protect persons from falls of 
the roof or ribs? 


DISCUSSION 


At the hearing, the Secretary admitted that C F 6 I was in complian 
with the minimum requirements of the roof control plan then in effect at 
the Maxwell Mine. It is the Secretary's position that C F & I violated 
C.F.R. § 75.200 by failing to comply with the first sentence o’f the 
regulation, which requires an operator to continually improve the roof 
control system at each coal mine. Additionally, the Secretary contends 
hi8 post hearing reply brief that an operator must control any and all r 
conditions it encounters in the mine, even if control of those condition 
requires the operator to exceed the minimum requirements of the roof 
control plan. 


constitutes a violation of the mandatory safety standard at section 
302(a).” Id. at 222. Section 302(a) of the Act has since been sup« 
by an improved mandatory safety standard promulgated by the Secretai 
pursuant to section 101, namely 30 C.F.R. § 75.200. Unless and unti 
overturned, this decision is binding upon the Commission and its juc 
Section 301(c)(2). Therefore, as a matter of law, an operator can 1 
in violation of 30 C.F.R. $ 75.200 even if it is complying with the 
requirements of the mine's roof control plan. 

Citation No. 387774 states in part that "(ajlthough the approve 
control plan was exceeded, not enough precautions were taken in No. 
entry or No. 2 unit to protect the miners, when known existing advei 
conditions were approached. 11 However, based upon the evidence pres* 
the hearing and for the reasons presented below, I find that C F & ! 
not violate 30 C.F.R. § 75.200 as alleged. 

The first sentence of the standard reads as follows: "(e)ach of 
shall undertake to carry out on a continuing basis a program to impi 
roof control system of each coal mine and the means and measures to 
accomplish such system." C F & I complied with this provision by 
implementing procedures to improve roof stability beyond the threshr 
level required by the roof control plan. See Finding of Fact Nos 8 
Similarity, C F& 1 took independent affirmative action to upgrade I 
minimum requirements of the roof control plan then in effect at the 
Mine. See Finding of Fact No. 9. 

The second sentence of the standard requires that: ”ft]he roof < 
of all active underground roadways, travelways, and working places : 
supported or otherwise controlled adequately to protect persons fror 
of the roof or ribs.” While no one can dispute the fact that the r< 
fell in Entry No. 13 was not adequately supported, C F 6 I complied 
this provision by blocking the entry to further travel before it fe' 
Finding of Fact No. 10. This action otherwise adequately controlle< 
affected area to protect persons from falls of the roof or ribs. 
Therefore, as a matter of fact, Respondent discharged the obligatioi 
imposed on it by 30 C.F.R. § 75.200. 

CITATION NO. 387990 


Due consideration of all factors contained in the record convii 
that the proposed settlement is consistent with the purposes of the 
should be approved. 


lated the Act as alleged in Citation No. 387774. 

3. Citation No. 387774 should therefore be vacated. 

4. The settlement proposed in Citation No. 387990 is consistent with 
purposes of the Act and should be approved. 

ORDER 

Based upon the foregoing findings of fact and conclusions of law, it 
ORDERED that Citation No. 387774 is hereby VACATED. It is FURTHER 
ERED that the joint motion regarding settlement of Citation No. 387990 
hereby GRANTED and that Respondent shall pay the agreed amount of 
0.00 within 40 days of the date of this ORDER. 



Administrative Law .Judge 


t r ibution: 

ics H. Barkley, Esq. 
ice of the Solicitor 
ted States Department of Labor 
i5 Federal Building 
1 Stout Street 
iver, Colorado 80294 


11 ip D. Barber, Esq. 
born, Dufford, Cook & Brown 
f0 United Bank Center 
iver, Colorado 80290 


MARTIN-MARIETTA CORPORATION, 
Respondent 


Docket No. SE 80-! 
MSHA Case No. MD 


SUPPLEMENTAL DECISION 

On June 19, 1981, I issued a decision in Compla; 
favor on his complaint of discrimination under § 105 
the Act. The parties were ordered to confer for the 
of effectuating paragraphs 1 - 6 of the order contaii 
the decision. It appears that the parties substanti< 
agree on all issues save back pay. While they agree 
figures to be used in computing back pay, they disag] 
the formula to be applied to those figures. The forr 
award are set forth in this decision, which constitui 
final disposition of the proceedings. 


Turning to the provisions of the order of June 
1981, reinstatement will not be ordered since Compla 
has obtained full-time work elsewhere and does not w 
return to Respondent’s employ. Therefore, paragraph 
the order is vacated. 

Paragraph 2 directs back pay for Complainant. ' 
have been few Commission decisions dealing with the < 
putation of back pay under the Mine Act. In Bradley 
Belva Coal Co. , 3 FMSHRC 921 (1981), I concluded thal 
remedial portions of § 105(c) were modeled on § 10 (cl 
National Labor Relations Act, so the NLRB's approach 
pay computation should be followed. According to the 

"Making whole" involves payment to the 
discriminatee of a sum equal to gross back 
pay (what the discriminatee would have earned 
in employment lost through discrimination) 
less net interim earnings (what was actually 
earned from other employment during the period 
less expenses incurred in seeking and holding 
interim employment), the difference between 
the two being the net back pay due. 


3 NLRB CASEHANDLING MANUAL, § 10530 (1977). 




be due, since Complainant has earned more elsewhere 
3 this period than he would have earned at Respondent’ 
/ in Jamestown, South Carolina. However, the NLRB 
tes back pay by calendar quarters of the year. 3 NLRB 
\NDLING MANUAL § 10534.1 (1977). This policy has been 
feet more than 30 years and was adopted because compu- 
is based on the entire period of liability fell short 
d "make-whole" remedy the Board was attempting to 
ie. See NLRB v. Seven-Up Bottlin g Co. , 344 U.S. 344, 
195 3 ). The Commission should draw on this experience, 
fore, Complainant's back pay award will be computed on 
rterly basis. 

Phe parties have stipulated that Complainant's hourly 
ri as $4.76 with time and a half for overtime. Com- 
ant worked 50 hours each week. During periods of 
loyment, Howard received unemployment benefits from th 
, but these will not be deducted from back pay. Brad - 
jiipra , at 923. The back pay computation is as follows 


/31/79 

- 9/30/79 

Lost earninqs 


10 

weeks 

400 hrs. at 4.76 
100 hrs. at 7.14 

1904. 

714. 

2618. 



Interim earninqs 
Net back pay 

0 

2618. 

iO/1/79 

- 12/31/79 

Lost earninqs 


13 

weeks 

520 hrs. at 4.76 
130 hrs. at 7.14 

2475.20 

928.20 

3403.40 



Interim earninqs 
Net back pay 

0 

3403.40 

/1/80 

- 3/31/80 

Lost earninqs 


13 

weeks 

520 hrs. at 4.76 
130 hrs. at 7.14 

2475.20 

928.20 

3403.40 

Rogers 

& Wilson Co. 

Interim earninqs 

Net back pay 

2253.25 

1150.15 


Georgetown Steel 


4190. 


480 hrs. at 8.73 
Net back pay 0 

1/ Total back pay 7171. 

A rate of 6% interest per annum will be applied to 
back pay award through January 31, 1980. Thereafter, a 
of 12% will be applied. Bradley , supra , at 925. Inter 
will accrue beginning with the last day of each calenda 
quarter of the back pay period. 3 NLRB CASEHANDLING MA 
§ 10623.1. 

Respondent is responsible for deducting the amount 
required by state and Federal law and f6r any additiona 
contributions which those laws may require. 

The parties agree that $750 is a reasonable attorn 
fee for Complainant’s counsel. 

The notice submitted by Respondent for posting at 
Jamestown quarry is acceptable. 


ORDER 


1. Respondent shall pay to Complainant the sum of 
$7,171.55, as back pay with interest thereon at 
the rate of 6% per annum from July 31, 1979, 
through January 31, 1980, and at the rate of 
12 % per annum thereafter. 

Respondent shall pay to counsel for Complain** 
ant the sum of $750 for legal services rendered 
to Complainant. Counsel for Complainant shall 
refund to Complainant so much of that fee as he 
has already paid. 


2 . 


'34/rz.^ 

James A. Broderick 

Chief Administrative Law Judge 


.stribution: By certified mail. 

tthan Kaminski, Jr., Esq., Attorney for Johnny Howard, 
miplainant, Schneider & O'Donnell, 601 Front Street, P.O. 
)X 662, Georgetown, SC 29440 

.liott D. Light, Esq., Assistant General Counsel, Attorney 
>r Martin-Marietta Corporation, 6001 Rockledge Drive, 
jthesda, MD 20034 

lomas A. Mascolino, Esq., Counsel for Trial Litigation, 
:fice of the Solicitor, Division of Mine Safety, U.S. 
jpartment of Labor, 4015 Wilson Boulevard, Arlington, VA 
■203 

>ecial Investigation, MSHA, U.S. Department of Labor, 4015 
.Ison Boulevard, Arlington, VA 22203 


SECRETARY OF LABOR, 

MINE SAFETY AND HEALTH 
ADMINISTRATION (MSHA), 
on behalf of J. C. DUNCAN, 
WILLIAM DUNCAN, T. C. GALLION, 
and TOMMY TURNER, 

Complainants 

v. 


COMPLAINT OF DISCHARC 
DISCRIMINATION OR 
INTERFERENCE 

Docket No. KENT 81-8*? 
Bakersport Mine 


T. K. JESSUP, INC., 

Respondent 


DECISION 


On August 25, 1980, six men comprising the second £ 
at Respondent's mine refused to start work. As a result 
they were fired. Four of them subsequently filed complc 
with the Mine Safety and Health Administration (MSHA). 
issue is whether they were discharged in violation of 
§ 105(c) of the Mine Act, 30 U.S.C. § 815(c) . 

A hearing was held, pursuant to notice, in Evansvi) 
Indiana, on June 9 - 10, 1981. Witnesses for the Secret 
of Labor were J. C. Duncan, T. C. Gallion, Tommy Turner, 
William Duncan, Jerry Van Crick, Jerry Vincent, James Gi 
East, and Boyd Mathis, all former employees of Responder 
T. K. Jessup, Inc. Witnesses for Jessup were T. K. Jes£ 
the mine owner, Robert Sykes, former superintendent, WiD 
Jerry Anderson, night foreman, Michael Oates, reclamatic 
and safety director, and James Utley, an MSHA inspector. 
The parties have filed briefs setting forth their positi 
Based on the whole record, my decision is as follows. 


Findings of Fact 

1. At all times relevant herein, Jessup owned and opei 
the Bakersport Mine in Dawson Springs, Hopkins County, l 
tucky. It produces coal by strip mining the surface. 

2. During the months preceding their discharges on Auc 
ust 25, 1980, 1/ the complainants notified management of 





report slips intended for that purpose. Instead, the com¬ 
plaints were predominantly oral. 

3. On August 23, 1980 , Robert Sykes returned to the mine 
to check on the progress of work during the second shift. . 

He had just finished sharing a six-pack of beer with Michael 
Cates. When he arrived, he found that James East was 
operating a dozer on a highwall in what Sykes considered an 
unsafe and unproductive manner. Sykes then got a dozer and 
proceeded to shoi^ East how he wanted the job done. The 
other men on the shift were watching and thought he was 
being reckless with the machine. They smelled alcohol on his 
breath and thought he was intoxicated and were very upset 
because of this. I find that Sykes was not intoxicated and 
’.-as, in fact, trying to demonstrate a safer and more pro¬ 
ductive method of operating the dozer. However, East and 
the other men misunderstood his explanation and thought East 
was being told to operate the dozer in an unsafe manner. 

4. After Sykes left the mine on the night of August 23, 
the men spoke with foreman Jerry Anderson and expressed 
their dismay at Sykes's conduct and their general dissatis¬ 
faction with him as a superintendent. They asked Anderson 

to arrange a meeting between them and Sykes and T. K. Jessup 
on August 25. Anderson agreed. Anderson attempted to con¬ 
tact Jessup but was unsuccessful. On August 25, before the 
second shift, he confronted Sykes with the men’s concerns. 
Sykes admitted that he was wrong to visit the mine after 
drinking. Anderson did not tell Sykes that the men wanted a 
neeting. 

5. At the start of tne second shift on August 25, Anderson 
told the men that their problems had been "taken care of." 

The men were still dissatisfied and demanded a meeting with 
Sykes. J. C. Duncan then saw Sykes approaching in a road 
grader and motioned him to stop. Duncan related the men's 
concerns but did not raise specific safety complaints. 

Rather, he alluded to the incident on August 2 3 and stated 
the men's belief that they were being mistreated and were 
being required to operate unsafe equipment in an unsafe 
nanner. Sykes and Duncan became quite hostile and finally 
Duncan dared Sykes to fire him. At that, Sykes fired him. 

6 . Next, Sykes went to each member of the second shift in 
turn and asked if he was going to work. Each of them 


drawal order. 


Issue 


Did the complainants engage in activity protected under 
§ 105(c) and, if so, were they discharged because of it? 


Discussion 


In Secretary of Labor ex rel. Pasula v. Consolidation 
Coal Co., 2 FMSHRC 2786 (1980), the Commission announced its 
formula for weighing the evidence in a discrimination case. 
To establish a prima facie case, the Secretary must demon¬ 
strate that the Complainants engaged in protected activity 
which played some role in the decision to discharge them. 

The parties agree that during the months preceding 
their discharges, each complainant notified management of 
various problems with his equipment affecting safety. These 
ranged from broken mirrors and windshields to faulty brakes. 
The fact that the complaints were registered orally, rather 
than written on slips of paper as required by company rules, 
is immaterial. The complaints constituted protected activit; 

By the date of their discharges, dissatisfaction with 
Robert Sykes had been building for months among the miners 
on the second shift. No doubt, personality clashes played a 
major role. J. C. Duncan, in particular, believed neither 
Anderson nor Sykes were running the mine as it ought to be 
run. When Sykes arrived at the mine on August 23, 1980, 
with beer on his breath, the miners decided that he was 
unfit to supervise them. They therefore requested a meeting 
with Sykes and Jessup. Whether concern for their safety was 
the dominant motive for the request is unclear. The fact 
that it figured in the request is enough, however. The 
request for a meeting was protected under § 105(c). 

On August 25, 1980, the miners on the second shift 
found that no meeting had been arranged. They were deter¬ 
mined to air their grievances before commencing work, so 
J. C. Duncan stopped Sykes, who was working a short distance 
from them, and began to relate the miners’ concerns. Sykes 
and Duncan began to argue almost immediately, so Sykes left. 


her expressed general dissatisfaction with the way 
ne was being operated. Finally, Duncan dared Sykes to 
m, which he did. 

gain, the fact that concern over safety played some 
n J. C. Duncan's complaints to Sykes on the miners' 
is enough to bring the complaints within the protec- 
f § 105(c). Although the complaints were voiced in a 
ative and combative tone, I cannot conclude that 
's conduct was so opprobrious as to forfeit the 
tion of the Act. Cf. American Telephone and Tele- 
:o. v. NLRB, 521 F. 2d 1159 (2d Cir. 1975). 


afore they were discharged, the miners on the second 
collectively and individually refused to work. Whe- 
refusal to work is protected under § 105(c) depends 
ther a miner has a good faith, reasonable belief that 
aing work would pose a safety hazard. Secretary of 
ax rel. Robinette v. United Castle Coal Co. , 3 FMSHRC 
12 (1981). In my judgment, none of the complainants 
ed this standard. 

assume, as Respondent's brief concedes, that the com¬ 
ets honestly believed their jobs presented unjusti- 
risks from time to time. However, while generalized 
ints over safety are protected under § 105(c), they 
form the basis for a refusal to work. Reasonableness 
2S, at a minimum, that the miner’s refusal to work 
'i a condition actually confronting him at the time. 2/ 

ily two miners on the second shift expressed any 
n over the safety of the tasks they were about to 
ti. James East, who did not join the complainants in 
ction, renewed his misgivings about the brakes on his 
Sykes responded that the dozer had been taken out of 
2 for repairs and that he would lay off East, tempo- 
and recall him when the brakes were fixed. East 


asonableness cannot be established after the fact. 

/ after they were fired, the complainants prepared a 
f unsafe conditions and presented it to the local MSHA 
, requesting an inspection under § 103(g). Had they 
d their refusal to work with such specific complaints, 
d then anfllvse whet-h r t eir beliefs in hese alleciedlv 


in the day. Still, Turner refused to work. 


The actual safety of the work the complainants were 
about to perform has some bearing on the reasonableness of 
the complainants' refusal to work. An MSHA inspector 
visited the mine two days after they were discharged, with 
list of their complaints. Two citations were issued, one 
for an inoperative back-up alarm and one for a missing fir 
extinguisher. One withdrawal order was issued, covering a 
road grader with faulty brakes, which none of the complain 
ants had operated. The equipment that caused them the 
greatest concern had been removed from service. I cannot 
conclude, on the basis of this record, that complainant’s 
refusal to work was reasonably related to conditions 
believed to be unsafe. 

Whether the Secretary has established that the com¬ 
plainants' protected activity figured in the decision to 
discharge is academic at this point. Even if it did, the 
record is clear that they would not have been discharged h 
they not refused to work. Therefore, Respondent has estab 
lished an affirmative defense under Pasula, supra, at 2799 
2800. 


Based on the above, I find that Respondent did not vi 
late § 105(c) when it discharged the complainants. 


Conclusions of Law 


1 . I have jurisdiction over the parties and the subject- 
matter of this proceeding. 

2. Respondent did not violate § 105(c) when it discharge 
the complainants. 


Order 


1. The complaint of discrimination in this case is DIS¬ 
MISSED. 


' James A. Broderick 
Chief Administrative Law Judge 
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orge Drumming, Jr., Attorney, Office of the Solicitor, 
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SECRETARY OF LABOR, 

MINE SAFETY AND HEALTH 
ADMINISTRATION (MSHA), 

Petitioner 

v. 


OLD BEN COAL COMPANY, 

Respondent 


Civil Penalty Proceeding 

Docket No. LAKE 80-399 
A.C. No. 11-00588-03079 

No. 21 Mine 


DECISION 


Appearances: Thomas Lennon, Esq., Office of the Solicitor, 

U.S. Department of Labor, Chicago, Illinois, 
for Petitioner; 

Robert J. Araujo, Esq., Old Ben Coal Company, 
Chicago, Illinois, for Respondent. 

Before: Judge Charles C. Moore, Jr, 

The above case was tried in Evansville, Indiana, on April 8, 
final briefs of the parties were submitted by May 29, 1981. 'Hie 
alleged a violation of 30 C.I’.R. § 77 .1700 in that: 

A bulldozer operator was allowed to perform work in a 
hazardous area where he could not be seen or heard by others 
and no communication means was provided. This violation was 
determined during a fatal accident investigation of the bull 
dozer operator working atop the raw coal storage pile on 
4/8/80. 

Although no one will ever know exactly how this accident occ 
although there was some difference of opinion as to whether the b 
backed into a hole or fell through a bridged-over area of the coa 
dence indicates that the events could have taken place as describi 
"Commentary" and "Discussion and Evaluation" sections of the acci. 
(Petitioner Exh. 13). Those sections are as follows: 

"Commentary 



bulldozer ana began coal pushing operations on cop or cne 
unusually large raw coal pile located near the preparation 
plant* Mitchell's duties consisted of pushing coal away from 
the coal stacker and pushing coal over the four load-out holes 
located beneath the coal pile. Coal is loaded out from beneath 
the raw coal pile by feeders located on four sides of the coal 
stacker. The preparation plant operator, Jesse Jones, began 
loading out coal from the north feeder at the beginning of the 
shift and continued until 1:30 a.m. when he received a tele¬ 
phone call from Mitchell requesting that he switch over and 
load from the south feeder. Jones switched to the south feeder 
and continued loading out coal until he received .another call 
from Mitchell at 1:45 a.m. At this time, Mitchell told Jones 
it was alright to load from any hole because he had come down 
off the raw coal pile with the bulldozer. Jones then, began 
loading coal from the various feeders until he achieved the 
desired flow rate of coal to satisfy the preparation plant. 

To do this, Jones loaded coal approximately 10 minutes from 
the west feeder which would have conveyed approximately 
100 tons of coal from the coal pile on the west side of the 
stacker. At approximately 2:30 a.m., Mitchell pulled a stuck 
vehicle from a mud hole In the mine yard and trammed the bull¬ 
dozer onto the coal pile to resume coal pushing. However, 
Mitchell did not contact the plant operator, Jones, to Inform 
him that he was returning to the coal pile. 

"At approximately 6 a.m., a belt line In the head house 
stopped and Steve Mazur, Top Utility Man, walked up to the 
top of the stacker to investigate why it had stopped. At 
that time, Mazur looked out over the coal pile and saw a 
small portion of the bulldozer blade protruding from beneath 
coal directly over the west feeder hole location. 

"It was quickly determined that Mitchell was still on the 
buried bulldozer because he could not be located elsewhere. 
Rescue operations were commenced Immediately. An endloader 
and a backhoe were driven onto the coal pile to help, but 
they were ineffective in moving the large quantity of coal. 

Two large bulldozers brought to the accident scene from a 
nearby mine began digging out Mitchell and the buried bull¬ 
dozer. The stacker had apparently dumped a large quantity 
of coal on top of Mitchell and the bulldozer after the acci¬ 
dent occurred. 

"At approximately 9 a.m., enough coal had been removed to 
get to the operator's cab which had filled up with coal when 



still partially buried bulldozer. 


"Discussion and Evaluation 


The investigation revealed the following factors rele\ 
to the occurrence of the accident: 

"1. The unusually large raw coal pile, approximately 
75,000 tons, had accumulated due to poor coal sales recent! 

"2. It had rained heavily several times during the si 
on which the accident occurred. 

"3. Illumination for the coal pile wan provided by 1< 
spotlights on the top of the stacker as well as headlights 
the bulldozer. 

"4. It was assumed that as Mitchell operated the bulJ 
dozer in reverse it fell through crusted over coal into a 
void created when coal was loaded out by the west feeder. 

"5. The two previous shifts had not loaded coal from 
west feeder and the bulldozer operators had trammed over Ul 
west feeder hole location numerous times. This action pre¬ 
sumably tightly compacted the loose coal on the surface of 
the pile in this area. 

"6. The gear shift in the cab of the bulldozer was ir 
reverse position when the bulldozer was recovered. 

"7. The bulldozer was examined after the accident anc 
found to be mechanically sound. 

M 8. No means of communication was provided between tl 
preparation plant operator and the dozer operator." 

The statement above that there was no means of communicatic 
bulldozer operator and the preparation plant operator means that 
means of constant communication. There were telephones that the 
operator could use to phone the preparation plant operator. But 
to do so, he would have to drive his dozer off of the top of the 
storage pile to telephone the preparation plant operator. There 
locations from which he could make such telephone calls. 

Mr. Jesse Jones and Mr. Uosea Thomas are both bulldozer ope 
work on top of the raw coal storage pile at the present time. / 


Hiniately 60 feet high containing rectangular holes at various levels 
s brought to the top of the stacker by means of a conveyor tube and 
into the top of the stacker. The coal comes out of the stacker 
Gi aforementioned rectangular holes and forms a cone of coal around 
f - The bulldozer operator's job is to create a plateau out of the 
ions of this cone in such a manner that he can keep coal feeding 
coal feeders which are openings 6 feet on a side with grates at the 
ground level of the stack of coal. The coal feeders are In all 
Hfil directions from the stacker and 40 feet away from it. The bull- 
cr has to guess where these coal feeders are because on the surface 
1, which at the time of the accident was approximately 40 feet above 
eeders, he has no way of knowing where they are located except, as 
that they are 40 feet from the stacker and either north, east, 
west. Wien a feeder is taking coal and the coal Is feeding prop- 
dentation or a "bird's nest" appears above the feeder at the surface 
d the dozer operator can continually push coal in such a manner as 
•re there is an adequate supply over the feeder. At the time of the 
the plateau area had become unusually large and about 40 feet in 
'hen coal gets wet, it is possible for the bulldozer running over 
o to compact It in such a way that when a feeder starts to load 
beneath the pile a cavity or a void is created in that the looser 
the feeder goes Into the feeder and onto a conveyor belt to be 
> the preparation plant, whereas the surface of the coal bridges 
ing a situation similar to that of a snow bridge over a crevasse 
.or. A bulldozer may be able to run over the bridged-over area for 
it it is not uncommon for one to collapse the bridge and fall into 
There appears to be no problem when the bulldozer goes forward 
• d , because both of the bulldozer operators said when they suspected 
‘y deliberately put their blade down Into the area and drove forward, 
itself apparently protects the bulldozer from going too deep Into 


s theory of this case is that if there had been two-way radio conr 
is , the preparation plant operator would have Informed the victim 
id been feeding out of the east feeder and that the victim upon 
"bird's nest" would have known that a void existed and would have 
le area or collapsed the bridge with his blade. It is the theory 
Id not know this, that he was running over the bridged-over area 
•jn one of his trips backing over the bridged area, it collapsed and 
jXl backwards into the void and that coal fell in behind him, 
le front window of the cab and that he suffocated under the coal. 

the bulldozer was found, only one tip of the blade was not covered 
because the coal stacker had continued to run after the accident 
.iried the bulldozer. There Is no evidence as to the extent of Its 

M ^ T n P I- v« »• K a M A A ' J h’L A w* n ..mm A m A s* /N W Tl» i-\ 


pictures look more like 80 degrees but there was apparently no attempt 
determine what caused the bulldozer engine to stop or whether the coni 
action of the treads would cause the elevation angle to become steepei 
victim was found with his arms stretched out in front of him but the i 
cance of that finding was not explored. It is puzzling to me that if 
accident happened as MSUA supposes in that the bulldozer suddenly fel! 
a collapsed void in an almost vertical position and that the inrush ol 
following the collapse covered the cab and crushed the front windshie! 
that coal could come in and smother the driver, that he should have hi 
arms stretched out in front of him. The inrush of coal it would seem 
have brushed his arms aside. 

Certainly if the victim had been alive and in control of himself 
seconds after the collapse through the bridge, he would not have left 
operating controls in a reverse position. There are thus a lot of qu< 
that the investigation leaves unanswered. 

There is nothing in the accident report, for example, that would 
the possibility that the victim had a heart attack or some other seizi 
backed into or caved into the hole and died while the engine was stili 
the treads in reverse with the stacker continuing to pile up sufficier 
to cave in the windshield and eventually almost cover the bulldozer. 

I think it possible that the accident happened as envisioned by } 
in its accident report but I think it matters little whether the vict: 
backed into a hole that had collapsed behind him, or actually broke tl 
the bridged-over area. In either event, there is no contention by MSI 
a two-way radio would have enabled the victim to call for help and tin 
rescued. The contention is that if a two-way radio had been present : 
cab, the operator would have found out from the plant operator which i 
had been in use and thus would be aware of the location of possible v< 

30 C.l-’.R. § 77.1700 provides: 

No employee shall be assigned, or allowed, or he required 
to perform work alone in any area where hazardous conditions 
exist that would endanger his safety unless he can communi¬ 
cate with others, can be heard, or can be seen. 

This standard has been interpreted by other Commission judges. In Set 
of Labor v. B.S.K. Company, Inc. , Docket No. BARB 79-190-P, 2 FMSHRC ‘ 
1006, Judge Cook said: 

All surface mines present certain common dangers, yet 
the wording of the regulation is such that its mandate 

fM\ 1 i a r r\n1 it f It n n a t ^ e ^ ^ o n a v*m ^ a a v n r* a a h 


Judge Broderick reached a similar conclusion in a bench decision issued or 
February 11, lWl, in Mont erey Con i Co mpany v. Secreta ry of Labor, Docket 
No. UF.VA 81-203-R, .J 1MS1IRC A39, AA2, Judge liroclerick said: 

I do not accept the interpretation that apparently MSHA 
follows, that any work at a mine site is in an area where 
hazardous conditions exist that would endanger an employee's 
safety. Such an Interpretation would render the words mean¬ 
ingless. And T am bound to give all words In a mandatory 
standard meaning,, and can only conclude that the standard 
applies to arena whe.ru conditions exist that are hazardous, 
which would endanger an employee's safety, over and above 
the conditions that exist throughout the mining industry, or 
indeed in any industry. 

I agree with those dec Is tons. 

In hindsight, since a minor was killed on the raw storage stockpile, 
is easy to say that it was an area that was more hazardous than other area: 
At the time oT the accident, however, falling into a void was a frightenin; 
and uncomfortable experience that the miners did not like, but there is no 
evidence that they feared for their lives when they fell Into one of these 
voids. If the bulldozers had been equipped with two-way radios prior to 
Ute accident, there in no reason to assume that all of the operators, 
including the victim, would have inquired as to which feeders had been in 
use. In fact, the victim could have stopped to telephone the plant opera- 
or on his way back to the storage pile If he had been Inclined to do so. 
rhe situation after the accident is, of course, different. The bulldozer 
operators are Informed as to which feeders have been In use and if there 
s no "bird's nest" present they proceed to collapse the bridge. 

The safety standard involved in this case appears to be more concernec 
•aLth rescuing a miner after an accident than it is in preventing the acci¬ 
dent in the first place. If someone had kept the bulldozer constantly In 
iight, It would not hnvc prevented the accident. Nor would the accident h£ 
>een prevented by having another miner sit in the cab with the victim or h£ 
• n g a miner close enough so that he could have heard the victim call out. 
fescue operations could have begun earlier but whether that would have save 
he miner's life is a matter of conjecture. Yet, by the wording of the re* 
ation itself, If there had been another miner in the cab with the victim c 
'ithin hailing distance or if the victim and his bulldozer had been constat 
'bserved by someone, there would be no violation. Old Ben attempted to pre 
hat the victim's bulldoze!* was visible but the evidence, at most, amounted 
o the fact that the bulldozer was visible when operating in certain parts 


I find that this was in fact a hazardous area, this raw coal st 
pile that was 40 feet high, but I also find that it was not so const 
HS11A or the operator prior to the accident. MS11A was specifically r 
at the hearing, to indicate whether it considered other companies* st 
piles as hazardous areas where communication would be required and w 
Government's brief mentioned the problem, it did not supply an answe 
not know whether any other company has been cited for failure to pro 
way communication with the bulldozer operators on top of a raw stora; 
pile. Nor do I know whether MSHA would have issued the citation in 
had the coal pile been only 30 feet high or if it had not been raini 
there had been no accident. I find that there was a violation and t 
current system of two-way radio communication is a much safer way to 
the raw coal storage pile than is required by the regulations. Unde 
present system, the accident that occurred in this case would not ha 
if the cause actually was a bridging over of a void. At the time, h 
it is very doubtful that two-way communication would have prevented 
accident. The fact that the victim told the plant operator by phor 
he could feed out of any of the feeders he wanted because, the operat 
leaving the top of the storage pile for another chore and the fact t 
he returned to the pile he did not stop to phone the preparation pla 
ator to find out which feeders had been used indicates that he did n 
sider it a matter of great concern. There is no reason to think tie 
have used a two-way radio to ask the appropriate questions. 

While I find a violation of the regulation, I find that MSHA. ha 
to carry the burden of proof that the violation caused the fatal acc 
that compliance with the regulation would have prevented the acciden 
Ben is a large company with a substantial history of violations, alt 
am not aware of a history of violating this particular section. The 
gence was of a very low order, there was good faith abatement and th 
of hazard is questionable. A penalty of $900 is assessed. 

ORDER 


It is therefore ORDERED that Old Ben Coal Company pay to MSI1A, ■ 
30 days, a civil penalty in the amount of $900. It is FURTHER ORDER 
all arguments not specifically adopted in the above opinion are REJE< 

C J 

Charles C. Moore, Jr. 
Administrative haw Judge 


230 South Dearborn Street, llLli Floor, Chicago, II, 60004 (Certified 
Mail) 

Robert J. Araujo, Knq., Old lion Coal Company, 125 .South Uncker Drive, 
#2400, Chicago, LI. (>0000 (Certified Mall) 
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